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TOm tit: Trong diéu kién chinh tri cu thé cua Viét Nam chi ¢é duy nhat mét chinh
ddang cam quyén la Pang Céng san Viét Nam, da phan cdn bd, cong chire lai la dang
vién thi moi quan hé giita ky ludt Pang véi ky ludt hanh chinh can dwoc xem xét mot
cach thau ddo va dam bado sw twong thich giita cdc quy dinh vé xir 1y ky ludt dang vién vi
pham véi xir Iy ky ludt can bé, cong chire. Trong pham vi bdi viét nay, Cac tic gid sé
phan tich sy twong thich, dong bé gitta cdc quy dinh vé nguyén tdc, thoi hiéu xir Iy ky
ludt doi voi dang vién vi pham va xir ly ky ludt doi voi can bd, cong chirc dong thoi néu
ra mét s6 diém bat cdp va kién nghi doi véi van dé nay.

Tw khéa: Xur Iy ky luat, can bo, cong chure, dang vién.

Abstract: In the specific political conditions of Vietham, where there is only one
ruling party, the Communist Party of Vietnam, and most cadres and civil servants are
party members, the relationship between party discipline and administrative discipline
requires careful examination to ensure compatibility between regulations on disciplining
Party members and regulations on disciplining cadres and civil servants. Within the
scope of this article, the authors will analyze the extent of compatibility and
synchronisation between the regulations on principles and statutes of limitations
applicable to disciplinary measures against Party members and those applicable to
cadres and civil servants, and at the same time identify certain shortcomings and
propose recommendations for improvement.
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1. Sw can thiét phai dam bao su
twong thich, dong bd trong xir Iy ky luat
dang vién vi pham va xir ly ky luat can
bd, cong chirc

boi1 ngli can bd, cong chic cod vai tro
quan trong, quyét dinh hiéu qua cta hoat
dong quan 1y nha nudc. Chinh vi vay, khi
sinh thoi, Chu tich HO6 Chi Minh rit quan
tam dén viéc xay dung ddi ngli can b, dang

* TS., Khoa Luat Hanh chinh — Nha nuéc, Truong
Dai hoc Luat Tp. Hd Chi Minh.
ThS., Khoa Luat Hanh chinh — Nha nudc, Truong
Dai hoc Luét Tp. Ho Chi Minh.

vién sao cho ho thuc sy 1a “cong bdc” cua
Nhan dan. Nguoi danh gia cao vai tro cua
doi ngli can bd, cong chic trong sy nghiép
cach mang va chi 13 can bd, cong chirc phai
la nhitng nguoi vira ¢6 tai, vura ¢ due, tan
tuy voi c6ng viéc va Nhan dan bdi “can bd
la cai goc cua moi cong viéc”, “cong viéc
thanh cong hodc that bai déu do can bo tot
hay kém”.

Thyc tién nhitng ndm qua cho thay, viéc
xay dung doi ngli can bg, cong chuc dat
dugc nhiéu két qua quan trong nhu: (i) Doi
ngll can bg, cong chirc cua chung ta hién
nay ngay cang dugc ning cao vé sd luong
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va chét luong; (ii) Nang luc lanh dao, suc
chién dau, phuong thirc 1anh dao ctua Pang
timg budc duoc nang 1én; (iii) Pa sb can bo,
cong chire déu kién dinh muc tiéu, 1y tuong
ciia Pang, hét long hét sic phung su T
qudc, phuc vu Nhan dan. Tuy nhién, bén
canh d6 van con c6 mot bo phan can bo,
cong chirc suy thodi vé& tu tuong chinh tri,
dao dire, 16i séng; tham chi 1a lam trai Cuong
linh, Piéu 1& Pang, thiéu tinh than trach
nhiém khi gidi quyét cong vu, tham nhiing,
nhan hdi 16 va thuc hién nhitng hanh vi vi
pham phap luat khac 1am anh hudng téi hiéu
quéa quan 1y nha nudc, 1am mat niém tin cia
Nhan dan. Chinh vi vay, bén canh cac loai
trach nhi¢m phéap ly khac nhu trach nhiém
hinh su, trach nhiém dan sy, trach nhiém
hanh chinh thi trach nhiém ky luat ciing duoc
dat ra dbi véi can bo, cong churc.

Trach nhiém ky luat cia can by, cong
chirc 1a cac hau qua phap 1y bét loi (thé hién
bang cac hinh thirc ky luat) ma can b, cong
chure phai ganh chiu néu c6 13i khi thuc hién
hanh vi vi pham ky luat!. Viéc xur 1y ky luat
dbi voi can bo, cong chirc dugc thuc hién
dua trén cac van ban sau: Luat Can bd,
cong chirc nam 2008 (stra d6i, bd sung nim
2019) (sau day goi tat 1a Luat Can bo, cong
chtrc); Nghi dinh s6 112/2020/ND-CP ngay
18/9/2020 cta Chinh phu quy dinh vé xir 1y
ky luat can bd, cong churc, vién chuc stra
ddi, bd sung boi Nghi dinh s6 71/2023/ND-
CP ngay 20/9/2023 cia Chinh phu (sau day
goi tat 1a Nghi dinh 112 sta ddi). Trach
nhiém ky luat 1a dang trach nhiém phap 1y
dugc thuc hién trong quan hé ndi bd cua cac
cO quan, td chuc? va co quan hé¢ chat ché

! Nguyén Canh Hop, Gido trinh Lugt Hanh chinh
Viét Nam (tai ban lan thir 1, ¢6 sira doi va bé sung),
Nxb. Hong Prrc, 2023, tr.201.

2 Nguyén Ctru Viét, Gido trinh Lugt Hanh chinh Viét
Nam, Nxb. Chinh tri quéc gia, 2013, tr. 549.
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v6i cac quy dinh vé ky luat déi voi dang
vién vi pham.

Trong khi d6, ky luat dang la hinh thac
trach nhi¢m chinh tri ndi bd duoc ap dung
d6i voi cac dang vién trong to chirc Péang
khi ho ¢6 hanh vi vi pham dén murc phai thi
hanh ky luat®. Hién nay, viéc xir 1y ky luat
dbi v6i dang vién vi pham duoc thuc hién
duya trén cic vin ban sau: Dicu 1¢ Pang
Cong san Viét Nam dugc Dai hoi dai biéu
toan qubc 1an tha XI cua Pang théng qua
ngdy 19/01/2011; Quy dinh s6 232-QD/TW
ngay 20/01/2025 cia Ban Chap hanh Trung
wong vé thi hanh Piéu 1& Pang; Quy dinh sd
69-Qb/TW ngay 06/7/2022 cua Bo Chinh
tri quy dinh vé ky ludt to chirc dang, dang
vién vi pham (Quy dinh 69); Quy dinh sb
264-QD/TW ngay 14/02/2025 cua BO
Chinh trj vé& stra d6i, bd sung mot s6 dicu
ctia Quy dinh 69; Quy dinh s6 296-QD/TW
ngiy 30/5/2025 cua Ban Chéap hanh Trung
wong Pang khoa XIII vé cong tac kiém tra,
giam sat va ky luat cia Pang (Quy dinh
296-QB/TW); Thong bao s6 20-TB/TW ciia
Ban Chap hanh Trung wong ban hanh ngay
08/9/2022 vé& két luan cta Bo Chinh trj vé
chu truong bd tri cong tac ddi véi can bd
thudc dién B Chinh tri, Ban Bi thu quéan ly
sau khi bi ky luat; Quyét dinh sd 165-
Qb/TW ngay 06/6/2024 cia B Chinh tri
ban hanh quy trinh xem xét, thi hanh ky luat
d6i v6i to chire Pang, Pang vién thudc thim
quyén Ban Chap hanh Trung wong Dang,
B6 Chinh tri, Ban Bi thu; Huéng dan s 05-
HD/UBKTTW ngay 22/11/2022 cua Uy ban
Kiém tra Trung wong vé thuc hién mot $6
diéu trong Quy dinh 69 (Hudéng din sb 05);

3 Khoan 1 Piéu 6 Quy dinh s6 102-QD/TW vé xu ly
ky luat bang vién vi pham cua Bo Chinh tri Ban
chip hanh Trung wong Pang Cong san Viét Nam
ngay 15/11/2017.
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Huéng din sé 15-HD/UBKTTW ngay
20/3/2025 ciia Uy ban Kiém tra Trung uong
vé stra d6i, bd sung Hudng dan sb 05-
HD/UBKTTW ngay 22/11/2022 caa Uy ban
Kiém tra Trung wong vé thuc hién mot sb
diéu trong Quy dinh 69; Huéng dan sb 08 —
HD/TW ngay 10/6/2025 cta Ban Bi thu
thuc hién mot s6 noi dung Quy dinh $6 296-
QD/TW ngay 30/5/2025 clia Ban Chap hanh
Trung wong Pang khoa XIII vé cong tic
kiém tra, gidm sat va ky lut ctia Dang.

Viéc dam bao tinh thdng nhat trong xu
ly ky luat dang vién vi pham voi xtr ly ky
luat can bo, cdng chic xudt phét tir nhimng
yBu cau sau:

Thir nhat, dam bdo phii hop véi nguyén
tac Dang lanh dao Nha nudc va xa hoi

Dang 1anh dao Nha nudc va xa hdi la
nguyén tac chinh trj - xa hoi duge ghi nhan
tai Diéu 4 Hién phap nim 2013. Sy lanh dao
ciia Pang thé hién ¢ nhiéu phuong dién, cu
thé: (i) Pang dé ra duong 16i, chi truong,
chinh sach vé to chirc b may hanh chinh va
hoat dong quan 1y nha nudc trong céc linh
vuc; (ii) Pang lanh dao bang cong tic to
chure, can bd, thong qua viée dé ra céc chinh
sach can bg, quy hoach, boi dudng, dao tao
va gidi thiéu dé bau hodc bd nhiém can b9,
dang vién vao cac chiric vu trong co quan
hanh chinh nha nudc; (iii) Pang kiém tra
viéc thyc hién nhiém vu ctua céc co quan
quan 1y Nha nudc; (iv) Su guong mau cia
dang vién va t6 chirc dang trong cic co
quan hanh chinh Nha nudc. Nhitng duong
16i, chinh sach ctia Pang 14 co s& quan trong
dé cac chu thé c6 tham quyén kip thoi thé
ché héa thanh cic quy pham phap luét trong
cac van ban quy pham phép luat. Vi vay,
cac van ban quy pham phdp ludt quy dinh
lién quan dén trach nhiém ky luat cua can
bo, cong chirc cling can duogc xay dung dya
trén nguyén tic nay.

Thir hai, do da phan cdn bd, cong chirc
déu la dang vién

Theo quy dinh cia phap luat hién hanh,
can bd, cong chuic lam viéc trong co quan
cua Pang Cong san Viét Nam, Nha nudc, td
chuc chinh tri - xa hoi & Trung wong, ¢ tinh,
thanh phé tryc thudéc Trung wong (sau day
goi chung 1a cép tinh), & huyén, quan, thi xa,
thanh phd thudc tinh (sau day goi chung la
cap huyén). Ngoai ra, cong chic con lam
viéc trong co quan, don vi thugc Quan doi
nhan dan ma khong phai la si quan, quan
nhan chuyén nghiép, cong nhan qudc phong;
trong co quan, don vi thugc Cong an nhan
dan ma khong phai 1a si quan, ha si quan
phuc vu theo ché do chuyén nghiép, cong
nhan cong an*. Nhu vay, doi ngii can bo,
cong chirc 1am viéc & hau khip cac co quan
trong hé thong chinh tri cta Viét Nam. Luc
luong nay rat dong dao, chi tinh riéng cong
chirc 14 254.757 nguoi®; trong d6 phan 16n
can bo, cong chirc dong thoi 1a dang vién.

Ttr ndm 2018 dén nam 2020, thong qua
cong tac kiém tra, giam sat, cic cap uy, t6
chic dang va Uy ban Kiém tra cac cap da
phat hién 98.330 dang vién c6 khuyét diém,
vi pham; da xem xét, xu 1y ky luat ddi véi
87.210 dang vién (hinh thérc khién trach
59.777 dang vién, canh cdo 16.913 dang
vién, cach chuc 2.576 dang vién, khai trur ra
khéi Pang 7.944 dang vién). Trong do6, Ban
Chép hanh Trung wong, B§ Chinh tri, Ban
Bi thu ky luat 59 dang vién; Uy ban Kiém
tra Trung wong ky ludt 169 dang vién; tinh
uy, Ban Thuong vu tinh ty va tuong duong
ky luat 739 dang vién; Uy ban Kiém tra tinh
uy va tuong duong ky luat 1.192 dang vién;

4 Khoan 1, khoan 2 Biéu 4 Luat Can b, cong chiic.

5 \u Cong chic - Vién chac cung cap s ligu tinh
dén ngay 31/12/2022, https://moha.gov.vn/so-lieu-
thong-ke-nganh-noi-vu/linh-vuc-can-bo-cong-chuc-
vien-chuc-nha-nuoc-d891-t55330.html,  truy cép
ngay 19/4/2024.
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huyén uy, Ban Thuong vu huyén uy va
tuong duong ky luat 6.816 dang vién; dang
iy co sé ky luat 23.775 dang vién; Uy ban
Kiém tra huyén uy va tuong duong ky luat
16.249 dang vién®. Trong nam 20237, cip
tly, Uy ban Kiém tra cc cip da thi hanh ky
luat hon 24.160 dang vién (ting 12% vé sd
dang vién bi ky luat so voi nam 2022). Ban
Chép hanh Trung wong, B§ Chinh tri, Ban
Bi thu, Uy ban Kiém tra Trung uong da thi
hanh ky ludt 19 can bo dién BO Chinh tri,
Ban Bi thu quan ly.

Chi tinh riéng trong nim 2024%, Bo
Chinh tri da béo cdo Ban Chap hanh Trung
wong quyét dinh cho thoi giit chirc vy 11
truong hop; Ban Bi thu quyét dinh cho thoi
gilt chtirc vu 3 truong hop do cd vi pham,
khuyét diém trong thuc hién nhiém vu dugc
giao. Cap Uy cac cap két luan 233 t6 chirc
dang ¢ vi pham, phai thi hanh ky luat 98 t6
chuc dang; c6 1.934 dang vién vi pham,
phai thi hanh ky luat 1.326 dang vién. Uy
ban Kiém tra cac cép qua kiém tra két luan
c6 2.228 t6 chirc dang va 6.685 dang vién
¢6 vi pham; phai thi hanh ky luat 262 t6
chire dang va 2.716 dang vién.

® Hoang Huy Trung, Nhitng kho khan, vieong mac
ciia cdp 1y va UBKT cdc cdp trong xit Iy ky ludt t6
chirc dang va dang vién vi pham, 4/01/2022,
https://nghean.dcs.vn/vi-vn/tin/nhung-kho-khan--vu
ong-mac-cua-cap-uy-va-ubkt-cac-cap-trong-xu-ly-ky
-luat-to-chuc-dang-va-dang-vien-vi-pham/937388-68
0409-999661#!, truy cap ngay 28/4/2024.

7 Hién Hoa, Nam 2023, ky lugt 19 can bg di¢én Bg
Chinh tri, Ban Bi{ thuw quan ly, 01/02/2024,
https://dangcongsan.vn/xay-dung-dang/nam-2023-ky
-luat-19-can-bo-dien-bo-chinh-tri-ban-bi-thu-quan-ly
-658953.html, truy cap ngay 28/4/2024.

8 Nguyén Han, Tong két cong tac kiém tra, giam sat,
ky lugt ciia Pang nam 2024, trién khai nhiém vu nam
2025, 20/12/2024, https://binhdinh.dcs.vn/chinh-tri/-
Iview-content/338606/tong-ket-cong-tac-kiem-tra-gi
am-sat-k-luat-cua-dang-nam-2024-trien-khai-nhiem-
vu-nam-2025, truy cap ngay 22/01/2025.
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Nhimng s6 liéu trén cho thiy, hién nay
tinh hinh dang vién vi pham t61 mtc phai
xtr 1y ky ludt khong hé nho. Trong khi diéu
kién thuc té nudc ta cho thdy, hién nay
Pang Cong san Viét Nam la dang cAm
quyén, lanh dao cong cudc ddi mai dat nude
nén da phan can b, cong chire 1a dang vién.
Dic biét trong thoi gian gin day dbi voi
nhiing truong hop dang vién gitt chuc vu
cao ¢ Trung wong, Bo Chinh tri, Ban Bi thu
dé nghi cac co quan chic nang thi hanh ky
luat hanh chinh kip thoi, dé)ng bd voi ky luat
DPang®. Chinh vi vay, viéc ddm bdo su tuong
thich giita cac quy dinh vé ky luat dang vién
vi pham va ky luat hanh chinh d6i véi can
b, cong chirc 1a can thiét.

Thit ba, do yéu cau thuc tién tir viéc dp
dung quy dinh phdp ludt vé xir Iy ky ludt can
bo, cong churc

Nguyén tic khi tién hanh xir 1y ky luat
can bg, cong chirc da xac dinh rd: “Khong
ap dung hinh thirc xtr phat hanh chinh hodc
hinh thtc ky luat dang thay cho hinh thirc
ky luat hanh chinh; xtr Iy ky luat hanh chinh
khong thay cho truy ctru trach nhiém hinh
su, néu hanh vi vi pham dén muc bi xur 1y
hinh su*°. Tuy nhién, thuc té phéat sinh mdt
sd trudng hop can bo, cong chirc 1a dang
vién da bi ky luat ddng nhung khi xem xét
xtr ly ky luat hanh chinh thi cidc co quan
kién nghi khong xtr 1y ky luat duoc do da
hét thoi hidu theo quy dinh ctia Luat Can
b0, cong chuc. Hodc truong hop dang vién
la can b9, cong chirc da bi xur 1y ky luat cua

® Huong Giang, Bg Chinh tri ky ludt canh cdo 6ng
Vuong Dinh HUé, chua ky ludt éng Vé Van Thuong,
21/11/2024, https://thanhtra.com.vn/doi-noi-52FA82
FBF/bo-chinh-tri-ky-luat-canh-cao-ong-vuong-dinh-
hue-chua-ky-luat-ong-vo-van-thuong-e7689140f.ht
m, truy cap ngay 23/01/2025.

10 Khoan 5 Piéu 2 Nghi dinh 112/2020/ND-CP cua
Chinh phi ban hanh ngay 18/9/2020 vé xir ly ky luat
can bg, cong chuec, vién chuc.
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bang nhung sau d6 khi 4p dung hinh thtrc
xu ly ky luat hanh chinh thi khéng tuong
thich vdi hinh thirc xtr 1y ky luat ctia Dang,
tao ra “do vénh” nhit dinh mac du hanh vi
va muc d0 nghiém trong cua hanh vi vi
pham dugc xé4c dinh nhu nhau.

Chinh vi vdy, viéc dam bao tinh théng
nhat trong xt ly ky luat dang vién vi pham
va xu ly ky luat can bo, cong chic 1a can
thiét, vira dam bao thé ché hoa quan diém,
duong 16i chinh sach cua Pang dé hoan
thién quy dinh phap luat vé xu ly ky luat
can bo, cong chirc. Pong thoi, khi quy dinh
phép luat dam bao tinh thong nhét, dong bo,
phU hop véi thuc tién thi s& tao diéu kién
thuan loi cho viéc ap dung phép luat trén
thyc té.

2. Bao dam sw twong thich, dong b
trong quy dinh vé nguyén tic xir Iy ky luat

2.1. Stra déi, b6 sung quy dinh vé tuan
thii ding trinh tw, thii tuc, thim quyén
trong qué trinh xi ly ky lugt

Khoan 1 Diéu 2 Nghi dinh
112/2020/ND-CP chi quy dinh nguyén tic
khi xtr ly ky luat do la: “Khéch quan, cong
bang, c¢ong khai, minh bach, nghiém minh,
dung phap ludr”. Trong khi do, khoan 1,
khoan 2 Piéu 2 Quy dinh 69 quy dinh rd
nguyén tic xtr Iy ky luat d6i véi dang vién
Vi pham:

“]. Tat ca t6 chirc dang va dang vién
binh dang trude ky ludt ciia Pang. To chire
dang va dang vién vi pham chu truong, quy
dinh ciia Pang, phdp ludt ciia Nha nuée déu
phai xem xét thi hanh ky ludt cong minh,
chinh xdc, kip thoi.

2. Thi hanh ky ludt phdi diing nguyén
tic, quy trinh, thi tuc va tham quyén theo
quy dinh cua Pang”.

Néu so sanh hai quy dinh trén, ching ta
dé nhan thdy rang Quy dinh 69 xac dinh

nguyén tic xu 1y ky luat rd rang, day du
hon. Theo d6, nguyén tic ndy nhin manh
“dang vién binh dang trudc ky ludt cia
Dang”, “phai xem xét thi hanh ky luat cong
minh, chinh xdc, kip thoi” va “thi hanh ky
ludt phai diing nguyén tdc, quy trinh, thi tuc
va tham quyén”. Viéc nhin manh viéc thi
hanh ky luat phai ding “quy trinh, thu tuc
va tham quyén” 1a can thiét boi vi: Mot la,
mac du cén bg, cong chuc c6 hanh vi vi
pham dén muc phai bi xtr 1y ky luat, nhung
viéc xu ly ky ludt nay phai dugc thyc hién
ding phép luat, tranh tinh trang qua loa tao
ra nhiing sai pham khong déng co khi tién
hanh xtr 1y ky luat, anh huong dén quyén va
lgi ich hop phéap cta can bg, cong churc bi ky
luat; hai 1a, quy dinh nay nang cao trach
nhiém cua chi thé c6 tham quyén trong viéc
xtr Iy ky luat can bg, cong chirc thuéc pham
vi quan 1y cua minh. Xét vé k¥ thuat lap
phap, viéc quy dinh rd rang, cu thé nguyén
tac xur 1y ky luat nhu Quy dinh 69 thay vi chi
no6i1 chung la thyc hién “ding phéap luat” nhu
Nghi dinh 112/2020/ND-CP la phu hop hon,
tao diéu kién thuan loi cho viéc ap dung cac
quy dinh vé xtr 1y ky luat trén thyc té.

Chinh vi vay, khoan 1 Diéu 2 Nghi dinh
112 stra doi da diéu chinh nguyén tic nay
pht hop hon vé6i nguyén tac xir 1y ky luat tai
Quy dinh 69 trén, cu thé: “Bdo dam khdich
quan, cong bang; cong khai, nghiém minh;
chinh xdc, kip thoi; ding tham quyén, trinh
tir, thii tuc”. Theo nhom tac gia, nguyén tic
nay duogc stra doi, b sung nhu trén 14 hop
ly, dam bao thong nhat voi nguyén tic xur 1y
ky luat dang vién va thuc tién ap dung.

2.2. Sita doi, bé sung quy dinh vé
nguyén tic xac dinh hinh thirc xie 1y ky ludt

Trude day, theo quy dinh tai Nghi dinh
112/2020/ND-CP, viéc xac dinh hinh thirc
xu ly ky luat trong truong hop cung mot
thoi diém ma can bo, cong chtrc thyuc hién
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tr 02 hanh vi vi pham tré 1én dugc thuc
hién theo nguyén tic sau: “Mdi hanh vi vi
pham chi bi xtr Iy mot lan bang mot hinh
thire ky luat. Trong ciing mot thoi diém xem
xét xu 1y ky luat, néu can bo, cong chirc,
vién chtrc ¢6 tir 02 hanh vi vi pham tr¢ 1én
thi bi xtr 1y ky luat vé ting hanh vi vi pham
va ap dung hinh thac ky luat nang hon mot
mirc so véi hinh thirc ky luat 4p dung dbi
v6i hanh vi vi pham ning nhét, trir truong
hop bi xtr 1y ky luat bang hinh thic bai
nhiém, budc théi viéc; khong tach riéng
tung ndi dung vi pham cua can b, cong
chure, vién chirc dé xur 1y ky luat nhiéu lan
v6i cae hinh thue ky ludt khac nhau”.

Trong khi d6, theo Quy dinh 69, dang
vién vi pham s& bi xtr ly ky luat theo nguyén
tac sau: “Mot hanh vi vi pham chi bi ky luat
mot 1an bang mot hinh thirc ky luat. Khi
cung mét thoi diém xem xét ky ludt néu cé
tr hai hanh vi vi pham tro lén thi xem xét,
két ludn tirng hanh vi vi pham va quyét dinh
chung bang mét hinh thirc ky ludt cao nhdt,
khong tach riéng timg hanh vi vi pham dé
thi hanh céc hinh thurc ky luat khac nhau va
ky luat nhiéu 1an” (khodn 4 Diéu 2).

Nhu vay, néu xét theo nguyén tic ap
dung trong hai truong hop trén thi can bg,
cong chirc vi pham c6 thé bi xtr Iy ky luat
hanh chinh ndng hon so v&i hinh thie xur 1y
ky luat cia Pang. Chinh vi vay, Nghi dinh
112 sira ddi da diéu chinh quy dinh tai
khoan 2 Piéu 2 dé thdng nhat voi nguyén
tac xu 1y ky luat Pang tai Quy dinh 69, cu
thé: “2. Moi hanh vi vi pham chi bi xit Iy
mét lan bang mot hinh thike ky ludt. Trong
cung mét thoi diém xem xét xir Iy ky ludt,
néu can by, cong chirc, vién chirc co twr 02
hanh vi vi pham tré 1én thi xem xét, két lugn
vé tirng hanh vi vi pham va quyét dinh
chung bang mét hinh thirc cao nhdt twong
wng voi hanh vi vi pham”.
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Ngoai ra, Nghi dinh 112 stra di ciing
1am rd nguyén tic hinh thirc ky luat hanh
chinh phai bdo dam tuong xtng véi ky luat
vé Dang tai khoan 6 Diéu 2. Theo d6 trudng
hop bi xtt Iy ky luat vé Pang bang hinh thirc
cao nhét thi co quan tham muu vé t6 chirc,
can bd bao cao cip co thim quyén xu 1y ky
luat xem xét, quyét dinh xir Iy ky luat hanh
chinh bang hinh thirc cao nhat néu thudc
mot trong cac trudng hop quy dinh tai Diéu
13, Piéu 14, Piéu 19 Nghi dinh nay. Néu
khong thudec mot trong cac tru0’ng hO’p néu
trén thi bdo céo cap c6 thim quyén quyét
dinh xr 1y ky luat bang hinh thirc cach chirc
dbi véi can bo, cong chic giit chire vu lanh
dao, quan 1y; ha bac luong ddi véi cong
chure khong gitt chtrc vu 1anh dao, quén 1y.
Truong hop con c6 ¥ kién khac nhau vé
viéc x4c dinh hinh thtrc ky ludt hanh chinh
tuong xtng v6i hinh thie xir 1y ky luat vé
Dang cao nhat thi cap co tham quyén quyét
dinh viéc thanh 1ap Hoi dong xur 1y ky luat
dé tham muu; tham khao y kién bang vin
ban cua to chirc Pang ra quyét dinh xir 1y ky
luat dang vién trudc khi quyét dinh. Trudng
hop co thay d6i vé hinh thirc xir 1y ky luat
vé Pang thi phai thay doi hinh thirc xur 1y ky
luat hanh chinh tuong xtng. Thoi gian da
thi hanh quyét dinh xtr 1y ky luat cii duogc
trir vao thoi gian thi hanh quyét dinh xu 1y
ky luat méi (néu con). Truong hop cap co
thdAm quyén cua Pang quyét dinh x6a bod
quyét dinh xir Iy ky luat vé dang thi cép co
thim quyén xtr 1y ky luat hanh chinh phai
ban hanh quyét dinh hay bé quyét dinh xir
ly ky luat hanh chinh. V& quy dinh nay,
nhom tac gia c6 mot s6 y kién nhu sau:

Thir nhat, theo quy dinh trén, truong
hop cén bd, cong chirc dong thoi 1a dang
vién da bi xtr ly ky luat Pang thi sé phai dua
vao hinh thire xtr 1y ky luat dang dé quyét
dinh hinh thuc ky luat nha nuéc. Trong khi
d6, phap luat chi giai thich thé nao 1 twong
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xtng d6i v6i hinh thic ky luat dang cao
nhat (tirc khai trir) ma khong quy dinh voi
cac hinh thirc ky luat khac nhu khién trach,
canh cdo, cach chtrc, ha bac luong, giang
chtrc nén thiéu co s& phap 1y dé ap dung
phap luat trén thuc té.

Thir hai, Quy dinh 69 quy dinh vé tinh
tiét giam nhe muc ky luat (Piéu 5) va tinh
tiét tang ning muc ky luat (Piéu 6) khi xem
xét xtr Iy ky luat dbi voi Pang vién vi pham
nhung Nghi dinh 112 stra d6i lai khong quy
dinh cu thé vé van dé nay khién cho viée xu
1y ky luat thiéu tinh cong bang khi xem xét
trach nhiém ky ludt gitra cdn bg, cong chuc
la Pang vién va can bd, cong chirc khong
phai 1a DPang vién.

Thir ba, quyét dinh xu 1y ky luat Pang
khong phai trong moi trudng hop déu chinh
x4c. Thé nhung khoan 6 Diéu 2 Nghi dinh
112/2020/ND-CP stra ddi lai dat ra yéu cau
khi ¢6 sy thay d6i vé hinh thic ky luat Dang
thi ciing phai thay d6i hinh thtrc ky luat nha
nuée... Truong hop cdp co thim quyén cua
Dang quyét dinh x6a bo quyét dinh xir 1y ky
luat dang thi cap c6 tham quyén xir 1y ky
luat hanh chinh ciing phai ban hanh quyét
dinh hity bé quyét dinh xtr 1y ky luat hanh
chinh. Piéu nay, vo hinh trung, khién cho
ky luat nha nudc tré nén bi dong va duong
nhu dang c6 sy 1an 1on giita ky luat Pang -
trach nhi€m chinh tri véi ky ludt nha nude -
trach nhiém phap 1y.

Thir tw, diéu luat trén chi quy dinh
truong hop o thay d6i vé hinh thic xu Iy
ky luat vé dang thi phai thay ddi hinh thic
xtr 1y ky luat hanh chinh twong xtng. Thot
gian da thi hanh quyét dinh xur 1y ky luat cii
duge trir vao thoi gian thi hanh quyét dinh
xtr 1y ky ludt méi (néu con). Tuy nhién, hién
nay chua c6 quy dlnh nao dy liéu dé giai
quyet truong hop néu thoi glan thi hanh
quyét dinh xtr Iy ky luat cii da hét thi viéc

thi hanh quyét dinh xir Iy ky luat méi nhu
thé nao. Piéu nay c6 thé giy bét loi cho
nguoi bi xu 1y ky luat, thdm chi khong dam
bao nguyén tic xtr 1y ky luat mot 1an*t

Thir nam, can by, cong chirc bi xur 1y ky
luat vé Pang thi trong thoi han 30 ngdy, ké
tir ngdy cong bd quyét dinh ky luat vé Pang,
cO quan, td chire, don vi phai thyc hién quy
trinh xtr 1y ky luat hanh chinh. Quy dinh
nay, x&t trong tuong quan voi thu tuc xu 1y
ky luat nha nudc thi da vo hiéu hoa cac quy
dinh vé thoi han xtr 1y ky luat'2,

Thir sau, phap ludt hién hanh quy dinh
“truong hop di c6 quyét dinh ky luat vé
Pang thi hiéu luc cia quyét dinh xir 1y ky
luat hanh chinh tinh tir ngdy quyét dinh ky
luat vé Pang co hiéu lyc”*3. Thém vao do,
quy trinh xir 1y ky ludt hanh chinh duoc tién
hanh trong thdi han 30 ngay ké tir ngay c6
quyét dinh ky luat Pang, thi quyét dinh ky
luat hanh chinh khong thé ban hanh dong
thoi véi quyét dinh ky luat Pang dugc.
Duéi gbc do khoa hoc phap 1y, viéc xac
dinh hiéu luc nay chua phu hop.

Vi vay, nhom tac gia c6 mot sé kién
nghi nhu sau:

Mt la, van duy tri nguyén tic hinh thirc
ky luat nha nudc twong xung véi hinh thirc
ky luat BPang nhung nén dam bao tinh chu
dong, doc 1ap cua chu thé c6 thim quyén

11 Trdn Thi Thu Ha, Tinh chinh tri va tinh khoa hoc
trong cdc quy dinh phap lugt vé xi Iy ky ludt can bg,
cong chirc ¢ Viet Nam hién nay, Ky yéu Hoi thao
Phap luat vé xir ly ky luat can bg, cong chuc ¢ Viét
Nam hién nay do Khoa Luit Hanh chinh — Nha
nuéce, Trudong Pai hoc Luat Tp. H6 Chi Minh t6 chirc
thang 6/2025, tr.7.

12 Nguyén Thi Thién Tri, Dang Tat Diing, Bdt cdp
cua nguyén tac xir 1y ky ludt can bg, cong chirc, vién
chirc, Ky yéu Hoi thao Phép luat vé xir Iy ky luat can
bo, cdng chuac ¢ Viét Nam hién nay do Khoa Luét
Hanh chinh — Nha nuéc, Truong Pai hoc Luat Tp.
Hb Chi Minh tb chirc thang 6/2025, tr.19.

13 Khoan 9 Diéu 2 Nghi dinh 112 stra ddi.
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trong viéc xem xét xu 1y ky ludt can bg,
cong chirc. Bén canh d6, Nghi dinh 112 stra
d6i can tiép tuc sira doi dé xac dinh nguyén
tac tong hop hinh thic ky luat trong trudng
hop cén by, cong chirc co6 tir hai hanh vi vi
pham tr¢ Ién dugc xem xét, xu ly cung mot
thoi diém theo huéng cho phép ngudi cd
thim quyén chi dong quyét dinh hinh thirc
ky luat cao nhit nhung phai thé hién duoc
su nghiém minh!4. Bén canh d6, nhom tac
gia cling dé xuat bo hai hinh thuc xt Iy ky
ludt “Giang chic” dbi v6i cong chuc giir
chtc vu lanh dao, quan ly va hinh thiac xu
Iy ky luat “Ha bac luong” dbi véi cong chirc
khong gitr chtrc vu lanh dao, quan ly. Hi¢n
nay, Du thao Luat Can bd, cong chirc nam
2025% ciing sira doi theo hudng nay, cu thé:
Khoan 1 Piéu 37 Dy thao chi quy dinh 05
hinh thic ky luat ap dung ddi voi cong
chuc, d6 1a: (1) Khién trach; (2) Canh cao;
(3) Céch chuc; (4) Budc thoi viée; (5) Xoa
tu cach chic vu, chirc danh da dam nhiém.
Nhu vay, véi quy dinh trong Dy thao trén,
khong con sy phan biét cac hinh thic xtr ly
ky luat gitra cong chuc gitt chic vu lanh
dao, quan ly va cong chuc khong gittr chue
vu lanh dao, quan ly. Viéc bo hai hinh thirc
ky luét trén 1a pht hop vi: (1) Tao sy thong
nhét, ddng bo véi cc quy dinh vé hinh thic
xt 1y ky luat Pang quy dinh tai Quy dinh
69, Quy dinh 296-QBD/TW va cac van ban
huéng dan cia Pang; (2) Pam bao thuc
hién nguyén tic hinh thic ky luat hanh
chinh phéi bao ddm tuong xtmg véi ky luat
vé Pang tai khoan 6 Diéu 2 Nghi dinh 112
stra doi; (3) Tao su théng nhét, d@)ng bo véi
quy dinh tai khoan 1 Diéu 2 Nghi dinh sb

14 Tran Thi Thu Ha, tldd.

15 B4o dién tir Chinh phu, Xay dung chinh sach, phap
luat, Toan van: Du thdo Ludgt Can bg, cong chuc
(sita doi), https://xaydungchinhsach.chinhphu.vn/
toan-van-du-thao-luat-can-bo-cong-chuc-sua-doi-119
25032, truy cap ngay 05/4/2025.
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154/2025/ND-CP  ngay 15/6/2025 cua
Chinh pha quy dinh vé tinh gian bién ché
ddi v&i can bo, cong chue, vién chuc khong
hoan thanh nhiém vu.

Hai 13, Nghi dinh 112 sira d6i can b
sung thém quy dinh vé tinh tiét giam nhe
mirc ky luat va tinh tiét ting ning muc ky
luat dé dong bo v6i Quy dinh 69.

Ba 13, Nghi dinh 112 stra doi nén bo
sung quy dinh truong hop hét thoi han ky
luat thi khong ra quyét dinh xtr Iy ky luat dé
taing cuong trach nhiém cua ngudi c6 thim
quyén trong viéc xir Iy ky luét can bo, cong
chtrc thudc quyén sau khi da phét hién ra vi
pham cua ho. Bén canh do, can bd sung
thém quy dinh cu thé vé viéc thi hanh quyét
dinh xur ly ky luat.

Bén la, bd ndi dung quy dinh: “Trueong
hop di c6 quyét dinh ky ludt vé dang thi hiéu
liee ciia quyét dinh xie 1y ky ludt hanh chinh
tinh tir ngdy quyét dinh ky ludt vé ding c6
hiéu lyc” tai khoan 9 Diéu 2 Nghi dinh 112
stra d0i, boi viéc xac dinh thoi diém cé higu
luc cta quyét dinh xir 1y ky ludt phai duoc
quy dinh trong chinh van ban do.

3. Bao dam sy twong thich, dong bd
trong quy dinh vé thoi hiéu xir ly ky luat

Thir nhét, vé viéc xdc dinh thoi hi¢u

Piéu 4 Quy dinh 69 néu rd thoi hiéu ky
luat dang vién vi pham nhu sau: 5 nam (60
thang) d6i voi vi pham dén mbc phai ap
dung hinh thirc khién trach; 10 nam (120
thang) ddi v6i vi pham dén muic phai ap
dung hinh thuc canh cédo hodc cach chirc.
Khong ap dung thoi hiéu ky luat ddi voi vi
pham dén muc phai ap dung hinh thirc khai
trr; vi pham chinh tri ni bg; vi pham quéc
phong, an ninh, dbi ngoai c6 xam hai dén loi
ich quéc gia, dan toc; viée str dung vin bang,
chiing chi, chimg nhan khong hop phép.

Trong khi d6, theo quy dinh tai Diéu 80
Luat Can bd, cong chure thi thoi hi¢u dugce



DPONG BQ TRONG XU'LY...

xac dinh nhu sau: 02 nam ddi véi hanh vi vi
pham it nghiém trong dén mtrc phai ky luét
bang hinh thirc khién trach; 05 nim dbi véi
hanh vi vi pham khong thudc truong hop
quy dinh tai diém a khoan nay. Ddi voi cac
hanh vi vi pham sau day thi khong &p dung
thoi hiéu xu ly ky luat; (i) Can bo, cong
chirc 12 dang vién c¢6 hanh vi vi pham dén
murc phai ky luat bang hinh thtc khai trur;
(ii) C6 hanh vi vi pham quy dinh vé cong
tac bdo v¢€ chinh tri ndi bg; (iii) C6 hanh vi
Xém hai dén loi ich quéc gia trong linh vuc
qudc phong, an ninh, ddi ngoal (iv) Su
dung vin bang, ching chi, gidy chimg nhan,
xac nhan gia hodac khong hgp phép. Quy
dinh vé thoi hidu nay ciing tiép tuc duoc ghi
nhan tai Nghi dinh 112.

Nhu vay, danh gia quy dinh vé thoi hiéu
& hai vin ban néu trén, ching ta déu nhan
thiy quy dinh vé thoi hiéu trong Quy dinh
69 1a phu hop hon. Thyc tién xur 1y ky luat
cho thay, mot sé truong hop da bi ky luat
dang nhung khi xem xét xtr Iy ky luat hanh
chinh thi cac co quan kién nghi khong xtr 1y
ky luat do da hét thoi hiéu theo quy dinh
cia Luat'®. Didu nay lam anh huong dén
viéc thuc hién nghiém quy dinh “ky luat
dang khéng thay thé ky luat hanh chinh, ky
luat doan thé; trong thoi han 30 ngay, ké tir
ngay cong bd quyet dinh ky luat vé Dang,
phai ky luat vé hanh chinh, doan thé (néu
c0) theo quy dinh cua co quan nha nudc,
doan thé” (khoan 10 Piéu 2 Quy dinh 69)
va chu truong xu 1y ky luat “khong c6 vung
cAm, khong c6 ngoai 18, bat ké nguoi do 1a
ai” cua Pang trong thoi gian qua.

Chinh vi vay, ngay 15/11/2022, Quéc hoi
da théng qua Nghi quyét sb 76/2022/QH15

16 Minh Hung, Pham Théng, Trinh Quéc hgi D thao
Ngh;i quyét vé thoi hiéu xiz Iy ky ludt doi véi can bg,
cdng chuc, vién chic, 21/10/2022, https://quochoi.
vn/tintuc/Pages/tin-hoat-dong-cua-quoc-hoi.aspx?lte
mID=696 39, truy cap ngay 20/4/2024.

tai Ky hop thtr 4, Qudc hoi khoa XV diéu
chinh vé thoi hiéu xtr 1y ky luat va ndi dung
nay di dugc Chinh phu stra d6i, bd sung tai
khoan 3 Diéu 5 Nghi dinh 112 sira doi.
Theo do, trur truong hop khong ap dung thoi
hiéu xtur 1y ky lut quy dinh tai khoan 4 Diéu
5 thi thoi hiéu xtr 1y ky ludt duoc quy dinh
nhu sau: 05 nam d6i v6i hanh vi vi pham it
nghiém trong dén murc phai ky luat bang
hinh thtre khién trach; 10 ndm d6i véi hanh
vi vi pham khong thudc truong hop quy
dinh tai diém a khoan nay. Viéc diéu chinh
tang thoi hi¢u xur 1y ky luat nhu trén 1a hop
1y boi thyuc té cho thdy viéc phat hién hanh
vi vi pham dé xur Iy d6i khi can mot khoang
thoi gian rat dai do can bg, cong chuc vi
pham c6 tinh che gidu vi pham mot cach
tinh vi. Vi vay, viéc tang thoi hiéu gop phﬁn
nang cao trach nhiém cua chu thé cé tham
quyén trong viéc phét hién va kip thoi xir 1y
cac hanh vi vi pham, tranh bo so6t vi pham
khong xir 1y duoc do thoi hidu qua ngan nhur
trude day'’.

Tuy nhién, theo y kién nhom tac gia,
viéc st dung hinh thtrc van ban quy pham
phap luat 1a Nghi quyét dé sira d6i Dicu 80
Luat Can bg, cong chtrc chua thuc sy phu
hop v6i quy dinh cta Luat Ban hanh van
ban quy pham phép luat nim 2015 (sira doi,
b6 sung nam 2020). Boi vi mic di Qudc hoi
dugc ban hanh ca luat, nghi quyét nhung
ndi dung hai vin ban nay 1a khac nhau'® nén
néu mudn thay doi ndi dung cac quy pham
ctia luat thi cin phai ban hanh luat dé sira

7 T trinh s6 3631/TTr-UBND ciia Uy ban nhan déan
Thanh phé H6 Chi Minh ngay 14/8/2018 vé kién
nghi diéu chinh thoi higu xt Iy ky luat dbi véi can
b6, cbng chuc, vién chic.

18 piéu 15 Luat Ban hanh van ban quy pham phap
luat nam 2015 (stra doi, bd sung nam 2020).
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d6i, bd sung'®. Hién nay, noi dung quy dinh
vé thoi hiéu gitta Nghi dinh 71/2023/ND-
CP va Diéu 80 Luat Can bd, cong chuc
dang c6 sy mau thuan nhau va néu xem xét
vé nguyén tic ap dung phéap luat® thi vo
hinh trung van ton tai sy mau thuin khi
chung ta lai “uvu tién” &p dung nghi dinh
thay vi ap dung luat — van ban cé gia tri
phép 1y cao hon. Chinh vi vay, theo ¥ kién
nhom tac gia, mic du quy dinh vé ting thoi
hiéu xtr 1y ky luat 1 can thiét nhung xét vé
ky thuat 1ap phap s& phu hop hon néu Qudc
hoi thuc hién viée stra doi Ludt Can b,
cong chtrc, sau d6 mai ban hanh Nghi dinh
71/2023/ND-CP dé sira d6i Nghi dinh
112/2020/ND-CP.

Thir hai, vé vigc xdc dinh hanh vi vi
pham vé chinh tri ndi bp khong dap dung
thoi hiéu xw ly ky ludt

Piém a khoan 2 Diéu 4 Quy dinh 69 néu
r0 truong hop khong ap dung thoi hiéu ky
luat d6i véi vi pham vé chinh tri ndi bd va
Piéu 25 Quy dinh 69 c6 quy dinh cac hanh
vi vi pham quan diém chinh tri va chinh tri
noi by dén mirc Pang vién phai bi xir 1y ky
luat. Noi dung nay tiép tuc dugc giai thich cu
thé hon tai Hudéng dan s6 05 d6 1a Pang
vién: (1) Khong chap hanh cac nguyén tic to
chirc ciia Pang; sa sut y chi phan dau, khong
guong mau trong sinh hoat, cong tic; né
tranh, dun day trach nhiém, thiéu trach
nhi¢m; lam viéc kém hi€u qud, khong hoan
thanh chtre trach, nhiém vu duogc giao; (2) Vi
pham nhiing véan d¢ lién quan dén tiéu chuan
chinh tri theo quy dinh vé& bao vé chinh tri
ndi bd Dang.

19 Khoan 1 Diéu 12 Luat Ban hanh vin ban quy
pham phép luat niam 2015 (stra doi, b6 sung nim
2020).
20 Khoan 2 Piéu 156 Luat Ban hanh vin ban quy
pham phép luat nim 2015 (stra ddi, b6 sung nim
2020).
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Trong khi d6, diém b khoan 4 Piéu 5
Nghi dinh 112/2020/ND-CP (stta ddi, bd
sung boi Nghi dinh 71/2023/ND-CP) x&c
dinh d6i voi hanh vi vi pham quy dinh vé
cong tac bao v¢ chinh tri ndi bd thi khong
ap dung thoi hi¢u xur ly ky ludt. Tuy nhién,
hién nay chua c6 van ban quy pham phép
luat nio quy dinh cu thé cac hanh vi vi
pham quy dinh vé cong tic bao vé chinh tri
ndi bd nén thyc tién xu 1y ky ludt bude phai
dan chiéu sang cac quy dinh ciia Pang nhu
da phan tich. Thé nhung, thuc té cho thay c6
nhidu can bo, cong chic khong phai la
Pang vién nhung ho van co thé thuc hién
hanh vi vi pham quy dinh vé cong tic bao
v€ chinh tri ngi bd ma ching ta khong thé
st dung truc tiép quy dinh ctia Pang dé xir
1y hanh vi vi pham cta ho. Do d6, nhom tac
gia cho rang Nghi dinh 112 stra ddi can tiép
tuc dugc stra di, bo sung trong d6 quy dinh
rd cac hanh vi vi pham quy dinh vé cong tac
bao v€ chinh tri ndi by trén co sé dam bao
tinh dong bd v6i Quy dinh 69 dé c6 co s
xtr 1y ky luat trén thyc té.

4. Két luan

Pam bao tinh thong nhat, dong b trong
xu ly ky luat dang vién vi pham va xt ly ky
luat c&n bo, céng chirc khdng chi ¢ y nghia
quan trong trong viéc thé ché héa tir chinh
séch thanh quy dinh phéap luat ma con gop
phan nang cao chat luong, hiéu qua cua
cong tac xa@y dung doi ngh can bd, cong
chirc. Tuy nhién, chi nén dong bo hda cac
quy dinh xtr ly ky ludt dang va xu ly ky luat
hanh chinh trén nhimg van d& co ban, c6
tinh nguyén tic chi khong nén “sao chép”
mot cach may moc, dé tranh danh dong
trach nhiém chinh tri va trach nhiém phap
ly. Boi chi khi quy dinh vé& xt ly ky luat
chinh xéc, phu hop thi méi 1a co sé dé tao
diéu kién cho viéc ap dung phap luat thuin
loi trén thuc té.





