PAI DIEN DO PHE CHUAN:
KINH NGHIEM PHAP LUAT CUA PHAP
VA MOT SO KHUYEN NGHI SUA POI PHAP LUAT
VIET NAM

Ho6 Ngoc Hién”

Tém tit: Bai viét nghién ciru kinh nghiém phap luat cua Phdp, mot trong nhu’ng hé
thong phdp ludt dién hinh thuéc hé Civil law, vé loai dai dién do phé chudn va dé xudt
mot s6 khuyén nghi sira doi phdp ludt Viét Nam.

Tir khéa: Pai dién do phé chudn, nguoi dai dién khong cé tham quyén, Kinh nghiém

cua Phap, hoan thién phap ludt Viét Nam.

Abstract: The article examines the legal experience of France, one of the typical
jurisdictions within the civil law tradition, regarding the institution of representation by
approval, and proposes a number of recommendations for amending Vietnamese law.
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1. Pit van dé

Nguoi dai dién khong c6 thim quyén
dai dién (unauthorised agent) nhan danh
nguoi dugce dai dién xac 1ap, thyce hién giao
dich véi nguoi thir ba, bao gdm truong hop
nguoi khong phai la nguoi dai dién va
nguoi dai dién vuot qua tham quyén, pham
vi dai dién. Pay la mot chu dé quan trong va
phirc tap trong linh vuc phap luat vé dai
dién va dugc phép luat cic nudc thudc hé
thong Common law, Civil law va cac nudc
chiu sy anh hudéng cta hai hé théng phap
luat nay diéu chinh®. Vé nguyén tic, nguoi
dai dién khong c6 thidm quyén khong co

*TS., Khoa Luét, Truong Dai hoc Mo Ha Noi.
Nghién ctru nay 1a két qua thugc dé tai khoa hoc va
cong nghé cip Truong Dai hoc M& Ha Noi, ma sé
MHN2025-02.56.

! Danny Busch, Laura J. Macgregor (edited), The
Unauthorised Agent — Perspectives from European
and Comparative Law, Cambridge University Press,
2009.
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quyén nhan danh ngudi dugce dai dién dé
xac 1ap giao dich, do do6, khong thé xac lap
quyén va nghia vu cho nguoi dugce dai dién
vo1 nguoi thir ba. Tuy nhién, trong mat s6
truong hop, nguoi dai dién khong co tham
quyén tai thoi diém nhan danh nguoi dugc
dai dién dé xac 1ap giao dich véi bén thu ba,
hanh vi dai dién van c6 thé rang budc ngudi
dugc dai dién. Mot trong céc truong hop do
la truong hop hanh vi dai di¢n khong co
tham quyén duoc su déng v hoac biét ma
khong phan ddi cua nguoi dugc dai dién,
goi 1a dai dién do phé chuan.

Khac véi cac nude thuoc hé thong
Common law, ¢ cac nudc thuoc hé théng
phap luat Civil law, dai dién do phé chuan
(va dai dién bé ngoai), khong dugc coi 1a
loai dai dién ddc lap. Tuy nhién, cac nguyén
tac, diéu kién, hinh thuc, hiéu lyc cia dai
dién do phé chuan ciing dugc ghi nhan
trong luat thanh van cling nhu an 1¢ cua cac
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nudc nay. Phap ludt cua Phap da dua ra céac
giai phap phap 1y cho cac van dé nay va day
1a nhimng kinh nghiém rat dang tham khao
d6i v6i phap luat Viét Nam.

2. Kinh nghiém ciia Phap vé dai dién
do phé chuan

2.1. Khai quat chung

Theo phap luat ciia Phap vé quan hé dai
dién, c6t 15i cia quan hé “ndi bo” 1a quyén
dai di¢én ma nguoi dai dién c6 duoc. Thuc
té, Bo luat Dan sy (BLDS) Phap dinh nghia
uy nhiém hodc dai dién (mandat or
procuration) 1a mot quan h¢ ma mdt nguoi
(nguodi duge dai dién) trao cho nguoi khac
(nguoi dai dién) tham quyén thyc hién mot
cong viéc nhan danh nguoi trao quyén.
Nguoi duoc dai dién s& bi rang budc boi bat
ky hanh dong nao do nguoi dai dién thyc
hién trong pham vi thAm quyén, nhan danh
va vi loi ich cua ngudi duoc dai dién?.
Nguoi dai dién khong dugc hanh dong
ngoai pham vi tham quyén® va trong truong
hop hanh dong ngoai pham vi thAm quyén,
nguoi dugce dai dién s€é khong bi rang budc.
Tuy nhién, m{t trong nhitng truong hop
ngoai 1& 1a ngudi dugc dai dién phé chuan
hanh dong dai dién khong c6 tham quyén
ctia ngudi dai dién®.

Theo quy dinh trong BLDS, phé chuan
1a c6 gioi han. Nguoi duge dai dién chi co
thé phé chuan hanh vi clia nguoi dai dién vi
pham thim quyén cua nguoi dai dién (cta

2 Danny Busch, Laura J. Macgregor (edited), The
Unauthorised Agent — Perspectives from European
and Comparative Law, Cambridge University Press,
2009, p.18.

% Art.1989 French Civil Code

4 Danny Busch, Laura J. Macgregor (edited), #dd,
p.43.

minh) (Diéu 1988-2CC)°. Tuy nhién, céc
Toa 4n cua Phap giai thich diéu ludt nay
rong hon, cho phép nguoi duge dai dién cod
thé phé chuin nhiéu hanh dong khac nhau
cua nguoi dai dién, tr hanh vi vugt qua
thim quyén, hanh vi khong c¢6 thim quyén
hodc cac hoan canh ma ngudi dai dién tiép
tuc thuc hién hanh vi dai dién sau khi hop
ddng dai dién da bi huy bo.

Y tudong ndy dugc md rong vao nim
1980 trong an 1¢ Cauvin v. Sté Librairie
Flammarion khi Toa Téi cao nhan dinh phé
chuan 1a c6 thé thyc hién ngay ca khi
“ngudi dai dién” hanh dong khong co tham
quyén dudi danh nghia nguoi dai dién. Vao
nam 1957, bj don xuit ban mot cudn sach
vé con tring ma tac gia 1a Mr Cauvin. Nam
1962, do viéc ban sach khong khéa quan, cac
bén dong y chim dat quan hé. Vao thang
12/1972, bi don lién hé véi nguyén don va
thong bao rang ho da ky hop dong xuat ban
v6i Sterling, mot nha xuét ban cua Hoa Ky,
dé xuat ban cudn sach ctia nguyén don bang
tiéng Anh. Nguyén don phat hién cac 15i
trong ngdn ngir ctia cudn sach va dé nghi tri
hodn viéc xuét ban dé chinh sta cac 13i do.
Bi don khong tri hoan viéc xuat ban va
nguyén don da khoi kién vai 1ap ludn ré“mg
hop dong xuat ban phai bi hity bo vi bi don
da vi pham thim quyén véi viéc cho phép
xuit ban ban tiéng Anh ciia cudn sach.
Nguyén don ciing yéu cau bdi thuong thiét
hai. Toa Phuc tham phan quyét rang, hop
ddng xuit ban da duoc phé chuan va do d6
1a ¢6 hiéu luc. Tai Toa Téi cao, nguyén don

°> Poan 2 Diéu 1988 BLDS Phap quy dinh: “Nguoi
iy quyén chi phai chiu trach nhiém vé phan cong
Viéc dugc thuc hién vuot qua pham vi iy quyen néu
ngudi uy quyén da rd rang hoac ngam dong y Voi
viéc do”.
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lap luan rang hop dong xuit ban sach da
khong dugc phé chuin do bi don, trong su
vi pham thdm quyén, ciing di thuc hién
hanh dong véi danh nghia cua chinh minh.
Tuy nhién, Toa Tdi cao phan quyét ring
didu d6 khong ngin can hanh dong phé
chuén ciia nguyén don®.

2.2. Hinh thirc va diéu ki¢n phé chudn

Phé chudn 1a mot hanh vi phap 1y don
phuong do ngudi duge dai dién thuc hién.
BLDS quy dinh rang, phé chuin cé thé
dugc thé hién rd rang hodc ngém dinh
(Art.1998-2 CC). Mac du BLDS khong quy
dinh vé hinh thire cua phé chuén, tuy nhién,
trong vu 4n d’Hauterive v. Perdrigeon, Toa
an T6i cao nhan dinh phé chuan 1a két qua
cua bat ky hanh vi, su kién hay hoan canh
nao va do d6 khong co hinh thirc bat budc.
Phan quyét d6 cing cb lap luan da duoc
thira nhan truée d6 khi Toa phan quyét rang
khong c6 hinh thirc bt budc nao ddi véi
phé chuén’, ngoai trir ngoai 1¢ khi hanh vi
duoc phé chuén (c6 hiéu luc) phu thudc vao
mdt hinh thirc nhat dinh, sy phé chuan ciing
phai tuan tha hinh thie do.

Nhu vay, dé ¢6 sy phé chudn, diéu quan
trong phai chirng minh dugc sy dong ¥ cua
ngudi duoc dai dién. Tir d6, phé chuan co
hi€u luc khi dap ung cac diéu kién: 1) Hanh
dong, su ki¢n hodc hoan canh thé hién sy
phé chuin (biéu thi sy dong ¥) cia ngudi
duoc dai dién; ii) Ngudi duge dai dién biét
tat ca cac hanh vi ciia nguoi dai dién khong
thudc thim quyén dai dién hodc hoan canh
ma ngudi dai dién khong c6 thim quyén.

® Danny Busch, Laura J. Macgregor (edited), #dd,
p.44.

" Danny Busch, Laura J. Macgregor (edited), #/dd, p.
46.
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Day chinh 1a 2 diéu kién cin ban cta phé
chudn theo phép luat ciia Phap. Hai diéu
kién nay du c6 su doc lap tuong ddi, nhung
gén két v6i nhau, boi vi, nguoi dugc dai
dién khong thé phé chuin giao dich khi
khong biét tat ca cac hanh vi ciia nguoi dai
dién. Piéu nay duoc minh chimg béi an 16
Veuve Taconet v. Mage. Trong an 1¢ nay,
céc van dé tai chinh ctia nguyén don do mot
cong chiing vién quan ly. Vao thang 5/1930,
cong ching vién nay vi pham tham quyén
cia minh khi chuyén nhuong cho bi don
mot s& quyén thé chap tai san thudc so hitu
cua nguyén don. Hai thang sau, vao thang
7/1930, cong chig vién c6 van ban dé nghi
v6i nguyén don Uy quyén cho minh chuyén
nhugng mot sé quyén thé chip dé6. Tuy
nhién, cong chung vién di khong cung cip
day du chi tiét vé cac quyén thé chap da
chuyén nhuong cho bi don. Nguyén don da
ky xac nhan vao mau ty quyén theo dé nghi
va gui lai cho cong chung vién. Toa Phuc
tham ra phan quyét rang, nguyén don da phé
chuan hanh vi dai dién khong c6 tham
quyén ctia coéng chimg vién. Tuy nhién,
phéan quyét di bi Toa an Ti cao bac bo voi
phéan quyét rang, thuc t& nguyén don chi ky
vao mau van ban dé trong khong ciu thanh
phé chuan. Piéu d6 1a boi, vao ngiy ky,
nguyén don khong biét hanh dong cua cong
chung vién 2 thang trudc do6. Vi vay,
nguyén don khong thé ddng y voi hanh
dong cuia ngudi dai dién®.

Viéc chiing minh nguoi duoc dai dién
ddéng y phé chuan c6 thé thong qua viéc
ngudi dugc dai dién san sang thuc hién

8 Danny Busch, Laura J. Macgregor (edited), t/dd, p.
46.
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nghia vu hop déng ma ngudi dai dién
(khdng c6 tham quyén hodc vuot qua thim
quyén) xac 1ap nhan danh nguoi duoc dai
dién. Tuy nhién, van dé phat sinh khi nguoi
duoc dai dién khong phan dbi rd rang d6i
v6i hanh vi dai dién khong cé/vuot qua
thAm quyén, ciing nhu khong phé chuan rd
rang, ranh mach hanh vi d6. Cac tda an
Phap da phan quyét rang, nguoi duoc dai
dién di phé chuan hanh vi dai dién khi
ngudi dai dién da khong thé hién sy phan
d6i d6i v6i hanh vi d6 (hanh vi phé chuan
duogc thtra nhan ngay ca trong truong hop
ngudi duoc dai dién khong phan ddi hanh vi
dai dién thiéu tham quyén). Ch:fmg han,
trong vu an George Blanche v. Boutonnet et
autres.
don déu 1a nguoi thira ké mot cin nha va

Trong vu nay, nguyén don va bi

déu khong sinh séng tai can nha nay mic du
bi don chiu trach nhiém quén ly nd. Véi
thim quyén quan 1y, bi don da ky hop dong
vl mot nguoi tha ba 1a ba Dufour, nguoi
ban dau dong y thué, nhung cudi cing la
ngudi mua ngdi nha. Cac khoan tién thué
hang thang duogc thanh toan vao tai khoan
cua nguyén don. Tuy nhién, khi ba Dufour
yéu ciu thuc hién thoa thuan chuyén
nhuong ngdi nha, nguyén don da tir chdi,
cho rang minh khong bi rang budc véi hop
ddng d6. Nguyén don lap luan rang, ban
than minh thdm chi khong biét t&i su ton tai
ciia hop dong d6, do vay, khong thé phé
chuin hop dong. Toa an bac bo 1ap luan
nay, phan quyét rang nguyén don khong thé
vién dan 1y do khong biét vé su ton tai cua
hop dong vi nguyén don di nhan tién thué
hang thang ma khong phan ddi. Im ling ctia
nguyén don cdu thanh sy phé chuin ngim

dinh va hau qua l1a nguyén don bi rang budc
vao hop dong’.

Truong hop nguodi dugc dai dién im
lang, cac tda an phai than trong trong viéc
xem xét diéu kién thtr hai dd duge thoa mén
hay chua, néi cach khac, nguoi dugc dai
dién d3 nhén thic day du vé giao dich. Diéu
nay duoc thé hién rd trong an 1¢ Lerestif des
Tertres v. Thomas khi toa an nhan dinh: “Su
im ldng cua nguoi dugc dai dién (...) co thé,
trong nhiing hoan canh nhét dinh, dugc xem
la sy phé chuan ngém dinh ddi v&i hanh
dong nhan danh nguoi duogc dai dién, voi
diéu kién ngudi duoc dai dién nhan thirc rd
vé hanh dong do6”. Im lang, tu ban than no,
khong thé rang budc nguodi dugc dai diént®
va can thiét phai danh gia mirc d6 nhan biét
cua nguoi dugce dai dién. Vi dy, nhu trong
an 1¢ de la Chateigneraie v. Commune de
Marsillargues, bi don 1a hoi dong ciia mot
thi trdn nho, mudn thu dic mot ph'?ln dat cua
nguyén don dé xay dung mot con kénh din
nude vé thi trdn. Bi don viét thu cho dng
Poilon, nguoi quan 1y ciia nguyén don. Ong
Poilon ddng ¥ voi dé xuat cua bi don. Mot
thoi gian sau khi cong viéc dugce tién hanh,
nguyén don phan dbi rang minh khéng chiu
su rang budc ddi v6i thoa thuan d6 vi 6ng
Poilon khong c6 tham quyén hanh dong
nhan danh nguyén don. Nguyén don lap
ludn thém rang, nguyén don khong phé
chuin hanh dong cia ong Poilon nén
nguyén don khong chiu sy rang budc. Toa
an bac bo su bi¢n hg ctiia nguyén don va cho
rang phé chuan di dugc thyc hién thong qua

9 Danny Busch, Laura J. Macgregor (edited), t/dd, p.
47.
10 Danny Busch, Laura J. Macgregor (edited), t/dd, p.
48.
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sy im ling vi nguyén don da biét 1a thu
ddng ¥ cua dng Poilon dbi voi dé nghi cua
bi don va nguyén don da khong phan ddi
n6, diéu dé co nghia 1a c6 sy phé chuan. Co
su trong dong giita phé chuin thong qua im
lang va tham quyén dai dién hién nhién, ca
hai (...) déu duge toa an st dung dé bao vé
bén thir ba'l,

C6 hai diéu kién nita can thiét dé phé
chuén ¢6 hiéu luc: (ii1) Nguoi duoc dai dién
phai c6 ning luc dé phé chuén; va (iv) viéc
phé chuin phai dugc thuc hién trong mot
giéi han thoi gian nhat dinh. Piéu nay dic
biét quan trong néu gidi han thoi gian d6
duoc xac dinh boi bén thir ba. Mot an 1€
nam 1934 da thé hién rd diéu kién nay.
Trong 4n 1& nay, bén tht ba da gui dé nghi
giao két hop dong mua ban dén ngudi dai
dién, trong d6 quy dinh d& nghi phai duoc
chap nhan trong mot khoang thoi gian xéac
dinh. Nguoi dai dién, mdc du khong cé
thAim quyén, di chap nhan d& nghi trong
khoang thoi gian xac dinh do. Nguoi duogc
dai dién da nd lyc phé chuan nhung su phé
chuan duoc thyc hién khi da hét khoing
thoi gian xac dinh d6. Toa an phan quyét
rang su phé chuan 1a khong c6 hiéu lyc vi
dé nghi ciia bén thtr ba da hét hiéu luc.

2.3 Hgu qud phdp Iy ciia phé chuin

Theo cau cham ngdn “phé chuan ching
khéac gi uy nhiém” (ratification amounts to
mandate”??, phap luat cia Phap thtra nhan
gia tri phap 1y ctia hanh vi phé chuin co
hiéu luc. Phé chuan tac dong dén ca quan hé
bén trong (gitra nguoi dai di¢én va nguoi

11 Danny Busch, Laura J. Macgregor (edited), ¢/dd, p.
48.
12 Danny Busch, Laura J. Macgregor (edited), ¢/dd, p.
49,
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duoc dai di¢n) va quan h¢ bén ngoai (véi
bén thtr ba). Chung ta s& xem xét tirng quan
hé nhu sau:

2.3.1. Péi véi quan hé bén trong

Xem xét mbi quan hé gitta ngudi dai
dién va nguoi dugc dai dién, phé chuan co
tac dong twong duong véi truong hop trao
quyén dai dién cho nguoi dai dién. Vi vay,
ngudi dai dién c6 quyén duoc hudng thu lao
dai dién. Quan trong hon, phé chun c¢6 tac
dong tao ra hiéu lyc hoi t6 ddi v6i hanh vi
dai dién ctua nguoi dai dién. Vi vay, nguoi
duoc dai dién khong thé kién nguoi dai dién
vi pham tham quyén hodac tri hoan thuc thi
cong viéc.

2.3.2. Péi vdi quan hé bén ngodi

Xem xét mdi quan hé bén ngoai, viéc
phé chuén rang budc nguoi duge dai dién
v6i nguoi thir ba vao cac diéu khoan do
nguoi dai dién khong co tham quyén xac lap
(g6m ca trudng hop ngudi dai dién vuot qua
thim quyén). Nguoi dugc dai dién s& phai
thuc hién céc nghia vu phat sinh tir quan h¢
do “nguoi dai dién” xac lap voi nguoi thu
ba. Thyc té, theo thong 1¢, nguoi thir ba
dugc quyén tin tuong ring ngudi duge dai
dién da phé chuén hanh vi dai dién va da
rang budc vao quan hé giao dich v4i minh.
Nguoc lai, vi phé chuén co hiéu luc hoi td,
ngudi dugc dai dién ciing ¢6 quyén yéu ciu
bén thir ba thyc hién giao dich. An 1¢
Sociéteé Tastevin et Co da minh hoa cho quy
tac nay. Trong vu an ndy, bén thir ba dé
nghi ngudi dai dién cia Cong ty Société
Tastevin et Co dé mua c6 phan cta cong ty.
Nguoi dai dién dong ¥ nhung thuc chat 1a
nguoi dai dién nay khong c6 thim quyén
dong y. Giam dbc cong ty di ngam phé
chudn va bén tht ba trd thanh ddi tac ngdm
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dinh (sleeping partner). Tuy nhién, khi bén
thir ba dong y mua, trudc khi phé chuin,
cong ty di yéu cau thanh toan. Khi dugc
yéu cau thanh toan, bén thir ba cho rang ho
khong bi rang budc vao thoa thudn vi
ngudi dai dién khong co6 thdm quyén xac
lap giao dich. Toa 4n khong chap nhan va
phan quyét rang vi phé chudn c6 tac dong
hiéu lyc hoi td, bén thir ba chiu rang budc
vao giao dich ké tir thoi diém nguoi dai
dién chap nhan dé nghi cta bén thi ba va
vi vay, bén thu ba cé nghia vu thanh toan
theo hop dong.

Cudi cung, hiéu lyc héi t6 khong ap
dung ddi v6i bén th ba ma ho hoan toan
khong biét vé quan hé dai dién. Két qua 13,
khi bén thr ba di xac lap dugc quyén, cac
quyén d6 khong chiu sy tdc dong cua sy phé
chuan. Cung v6i quy dinh vé tham quyén
dai dién hién nhién (apparent authorities),
dai dién do phé chuén duoc xac lap nham
bdao v€ bén tht ba. Tuy nhién, nguoi dai
dién vi pham hop dong dai dién va c6 thé
phai chiu trach nhiém phap 1y vé hanh vi vi
pham nay.

2.3.3. Trach nhiém phap ly cua nguoi
dai dién khi xac lap, thuc hién giao dich ma
khéng cé tham quyén (The liability of the
falsus procurator)

Thuat ngir falsus procurator ap dung
cho ca truong hop mot nguoi khong phai la
nguoi dai dién nhung da thé hién véi nguoi
thr ba 1a minh hanh dong nhan danh nguoi
dugc dai dién, cling nhu cho truong hop
nguoi dai dién vi pham tham quyén.

Trach nhiém phép 1y cua nguoi dai dién
dbi v6i bén tht ba duge quy dinh tai Pidu
1997 BLDS Phap. Theo quy dinh nay,
truong hop nguoi dai dién da thong bao cho

bén thir ba vé& pham vi thim quyén thuc té,
nguoi dai dién khong chiu trach nhi¢m vé
giao dich vuot qua thim quyén, trir truong
hop nguoi dai dién cam két chiu trach
nhiém véi bén thir ba vé viéc vuot qua tham
quyén d6*. Nhu vay, vin dé phu thudc vao
mirc do hiéu biét ciia bén thir ba vé thim
quyén cia ngudi dai dién. Viée danh gia
truong hop nguoi dai dién cam két voi bén
th ba ciing rit quan trong.

Khi bén tht ba xac 1ap giao dich véi
nguoi dai dién ma bén thir ba biét nguoi dai
dién vi pham tham quyén dai dién va khong
¢d su cam két c4 nhan cua nguoi dai dién,
bén thir ba khong co quyén khoi kién ngudi
dai dién vi hanh vi vi pham tham quyén dai
dién. Truong hop nay, bén thur ba phai ganh
chiu i ro dbi v4i hop dong giao két véi
nguoi dai dién vi pham thim quyén.

Truong hop bén thtr ba nhan dugc su
cam két c4 nhan cta nguoi dai dién, khi do,
trach nhiém phap ly ciia nguoi dai dién phu
thudc vao ndi dung va pham vi cam két nay.
Thong thuong, cac cam két nay s& tao thanh
mot 101 hira dugce phé chuén bai nguoi dugc
dai dién. Truong hop nguoi dugc dai dién
khong phé chuén, nguodi dai dién chiu trach
nhiém boi thuong thiét hai do sy vi pham
thim quyén d6. Tuy nhién, ngudi dai dién
khong phai chiu trach nhiém thuc hién hop
d6ng. Ngudi dai dién chi phai thuc hién hop
dong trong truong hop ngudi dai dién cam
két rﬁng nguoi duge dai dién s€ thuc hién

13 pidu 1997 BLDS Phap, https://www.fd.ulisboa.pt
/wp-content/uploads/2014/12/Codigo-Civil-Frances-
French-Civil-Code-english-version.pdf, truy cép
ngay 14/2/2025.
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giao dich (trong truong hop nay, nguoi dai
dién dugc goi 1a del credere agent)“.

Nhu vay, Diéu 1997 BLDS Phép dugc
hiéu rang, néu ngudi dai dién khong thong
bdo 10 pham vi dai di€n vd6i bén thir ba,
nguoi dai dién s€ phai chiu trach nhiém
phap 1y dbi voi phan vuot qua thaim quyén,
cling nhu phai chiu trach nhiém ddi voi thiét
hai cua bén thir ba. Trong truong hop bén
thtr ba hanh dong cAu tha, trach nhiém phap
Iy c6 thé dugc phan chia cho ca nguoi dai
dién va bén thtr ba. Nguoi dai dién khong
chi chiu trach nhiém phap 1y vdi bén thur ba
ma voi bat ky chu thé nao ¢6 lgi ich truc
tiép khi hop dong duoc thuc hién dung.
Nguoi dai dién c6 trach nhiém thyc hién
hop ddng ngoai trir truong hop hop dong co
tinh ca nhan.

Nguoi dai dién cling co thé chiu trach
nhiém hop dong ddi v6i bén thir ba khi ngudi
dai dién vi pham vé tham quyén dai dién thé
hién ring da hanh dong nhan danh chinh
minh chr khong nhan danh ngudi duge dai
dién. Truong hop nay, bén thur ba khong co
quyén khoi kién nguoi duoc dai dién.

Mot van dé can nhdn manh 14, nguoi
dai dién co thé chiu trach nhiém phap ly
trén co so dai dién hién nhién (mandat
apparent) dbi véi bén thi ba. Mic du hoc
thuyét ndy nham rang budc trach nhiém
cua nguoi dugce dai dién vdi bén thua ba,
nguoi dai dién van c6 thé phai chiu trach

14 Del credere Agency la mot loai dai dién dic biét
trong phép luat cua Phap va mot s6 nudc, del credere
Xuit phét tir tiéng Y, nghia 1a tin nhiém hozc tin
tuong. Trong quan hé dai dién nay, nguoi dai dién
dam bao ring nguoi duge dai dién s& thanh toén tién
mua hang hda hoac dich vu. Xem: https://www.ac
quire.fi/glossary/del-credere-agency-definition-and-e
xample, truy cap ngay 14/2/2025.
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nhi¢m phap 1y vi viéc da khong thong bao
cho bén thir ba vé pham vi thAm quyén cua
minh. Vin d& nay giy tranh luan khi cho
rang nguoi dai dién vi khong thong béo veé
pham vi thim quyén giy thiét hai cho bén
thir ba (va bét ky bén nao c6 loi ich tir viéc
hop ddng duoc thuc hién dung) thi trach
nhiém bdi thuong thiét hai cia ngudi dai
dién duoc xac dinh bd sung. Trach nhiém
phap 1y cua nguoi dai dién trong trudng
hop nay dya trén co s¢ thiét hai ngoai hop
dong. Piéu nay 1a do nguoi dai dién da lam
cho bén th ba tin tuéng sai 1am vé pham
vi thAm quyén dai dién hodc sy ton tai
tham quyén dai dién. Ngudi dai dién co thé
bi budc thyc hién hop dong trir trudng hop
hop ddng c6 tinh ca nhan.

Bén thtr ba, do d6, c6 quyén luya chon
khoi kién nguoi duge dai dién vé trach
nhiém hgp déng, dua trén hoc thuyét vé
tham quyén dai dién hién nhién; hodc khai
kién yéu cau bdi thuong thiét hai ngoai hop
ddng ddi voi nguoi dai dién khong c6 tham
quyén/vuot thim quyén khi théa mén céc
diéu kién néu trén?®.

3. Mot s6 khuyén nghi hoan thién
phap luit Viét Nam tir kinh nghiém cua
phap luat Phap

Pai dién do phé chuan khong dugc
thtra nhan chinh thic 1a mot loai dai dién
trong phap luat Viét Nam. Hi¢n nay, BLDS
nam 2015, ké thira BLDS nam 1995, 2005,
trong cach phan loai dai dién, chi thua
nhan 2 loai dai dién 1a dai di¢n theo phap
luat va dai dién theo uy quyén'®. Cac gido

15 Danny Busch, Laura J. Macgregor (edited), t/dd, p.
53.

16 Xem khon 3 Diéul148, Diéu 149, Piéu 151 BLDS
nam 1995; khoan 3 Diéu 139, Diéu 140, bicu 142
BLDS nam 2005; biéu 135 BLDS nam 2015.
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trinh Luat Dan su dugc xuit ban va st
dung giang day, dao tao tai cac co s¢ dao
tao luat & Viét Nam ciing phan loai dai
dién dua trén cac quy dinh phap luat nay
do d6 khong dé cap dén dai dién do phé
chuén (ciing nhu khong dé cap dén dai dién
bé ngoai)*’. V& co ban, phap luat thyc dinh
Viét Nam da tiép nhan cach tiép can cua
cac nudc theo truyén thong dan luat, trong
d6 c6 Phap. Tuy nhién, diém khéac biét 1a
bén canh BLDS, phédp luat cia Phap co
nhiéu an 1& dé giai thich, tham chi 1a mo
rong cac quy dinh vé dai dién do phé chuan
cua BLDS. Trong khi do, phap ludt Viét
Nam vé co ban mdi chi dimg lai & mot sd
quy dinh so lugc vé loai dai dién nay trong
BLDS ndm 1995, 2005, 2015,

Mot diém dang luu y 1a BLDS Viét
Nam khong st dung thuat ngir dai dién do
phé chuin dé xéac dinh mot loai dai dién ddc
1ap, bén canh dai dién theo phap luat ma goi
14 “cong nhan”, “déng y” hodc “biét ma
khong phan d6i”. Theo tac gia, nén dé céu
tric dai dién do phé chuén thanh mot diéu
ludt hodc nhom diéu luat riéng, tir d6 giai
quyét cac vin dé vé dai dién do phé chuan
(cing voi d6 1a dai dién bé ngoai ciing can
céu tric thanh cac diéu luat riéng) va nén
théng nhéat st dung thuat ngtr phé chuén, dai
dién do phé chuan. V& ban chét, phé chuan
1a hanh vi xac nhan dong y, chip nhan ddi
v6i1 hanh vi, giao dich da xay ra trudce do, va
do d6, nod c6 hiéu luc hdi td. Viéc sir dung

17 Chang han, xem Gi4o trinh Lugdt Dan sw tdp 1 cua
Truong Pai hoc Luat Ha Noi, Nxb. Tu phap 2022, tr.
250-255; Giao trinh Nhitng quy dinh chung vé Ludt
Dan sw, (Tai ban lan 1, ¢6 sita doi, bé sung) cua
Trudng Pai hoc Luat Tp. HO6 Chi Minh, Nxb. Hong
buc- Hoi Luat Gia Viét Nam, 2020, tr. 248-256.

18 Pigu 154, 155 BLDS nam 1995; Didu 145, 146
BLDS niam 2005; Diéu 142, 143 BLDS nam 2015.
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don thuan “dong y”, “chap nhan” chua phan
anh hét duoc ndi ham nay. Do do, theo tac
gia, nén stra cac diéu ludt trong tng, thong
nhit st dung thuat ngir phé chuin khi dién
dat loai dai dién nay.

Trong Muc XIII BLDS Phép, vé dai
dién ciing khong c6 quy dinh riéng vé loai
dai dién do phé chuan (va tuong ty 13 dai
dién khong thé phu nhan dya trén tham
quyén dai dién hién nhién). Nguyén tic
chung vé phé chuan duoc quy dinh tai
Diéu 1998, theo d6, “ngudi duoc dai dién
bi rang budc bdi cadc cam két hop déng
duogc xéac 1ap boi nguoi dai dién co tham
quyén. Nguoi duge dai dién chiu sy rang
budc bdi hanh dong ngoai pham vi tham
quyén cia ngudi dai dién chi khi nguoi
dugc dai dién phé chuan mot cach rd rang
hoic ngam dinh™?°.

Nguyén tic khai quéat nay trong BLDS
Phap néu trén khong dugc ghi nhan tai
BLDS nam 2015, twong ty nhu vy la voi
BLDS nam 1995, 2005. BLDS 2015 moi
chi dimg lai ghi nhan nguyén tic ngudi
dugc dai dién c6 cac quyén va nghia vu phat
sinh tir giao dich do nguoi dai dién xac 1ap
dung thdm quyén, phu hop voi tham
quyén®. Van d& nguoi dai dién khong co
thAm quyén va vuot qua tham quyén duoc
phé chuan chi dugc dé cap nhu mot truong
hop ngoai 1€ trong xir Iy hau qua cua hanh

19 pidu 1998 BLDS Phap, https://www.fd.ulisboa.pt
/wp-content/uploads/2014/12/Codigo-Civil-Frances-
French-Civil-Code-english-version.pdf, truy cép
ngay 14/2/2025.

20 Khoan 1 Diéu 139 BLDS nim 2015, khoan 4 Diéu
148 BLDS nam 1995, riéng khoan 4 Piéu 139 BLDS
nam 2005 chi dung lai quy dinh: “Nguoi duge dai
dién c6 quyén, nghia vu phat sinh tir giao dich dan su
do nguoi dai dién xac lap” 1a chua chinh xac va mau
thuan véi Didu 145, 146 BLDS nam 2005.
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vi dai dién khong co thim quyén dai dién
hodc vuot qua pham vi dai dién?. Viéc ghi
nhan nguyén tic chung nim & diéu luat xur
1y ngoai I¢ 1a chua thuc su hop 1y, va do do,
nguyén tic dugc ghi nhan tai khoan 1 Diéu
139 BLDS ndm 2015 méi chi phan anh
dugc mot ndi dung 1a khi nguoi dai dién
thyc hién hanh dong dai dién dung tham
quyén thi 1am phat sinh quyén va nghia vu
d6i voi nguoi duge dai dién. Chinh vi vay,
theo tac gia, nén tiép nhan kinh nghiém cua
Phap va bd sung mot nguyén tic nhu vay tai
khoan 1 Piéu 139 BLDS nim 2015; dong
thoi phat trién nguyén tic nay bao gom ca
viéc rang budc quyén va nghia vu ddi voi
nguoi dugc dai dién trong truong hop nguoi
dugc dai dién lam cho nguodi thu ba tin
tuong nguoi dai dién 1a c6 da thim quyén
dai dién. Cuy thé, ndi dung khoan 1 Diéu 139
BLDS 2015 nén stra thanh: “Giao dich dan
su do nguoi dai dién xac 1ap, thuc hién véi
nguoi tht ba phu hop voi pham vi dai dién
lam phat sinh quyén, nghia vu d6i véi nguoi
duoc dai dién. Ngwoi dai dién xac ldap, thuc
hién giao dich vuot qua pham vi dai dién
hodic khéng c6 tham quyén dai dién khéng
lam phdt sinh quyén va nghia vu déi véi
nguoi dwoc dai dién trir truong hop nguoi
dwoc dai dién phé chudn hodc nguoi dwoc
dai dién lam cho nguwoi thir ba tin twong vé
tham quyén dai dién cua nguoi dai dién”.
V& hinh thirc phé chuan, tai Piéu 142 va
Diéu 143 BLDS nam 2015, da quy dinh
hinh thie phé chuan gém phé chudn rd rang
(diém a, khoan 1 Piéu 142: Nguoi duoc dai
dién da cong nhan giao dich; diém a, khoan
1 Diéu 143: Nguoi duoc dai dién dong ¥) va
phé chuan ngam dinh (diém b khoan 1 Diéu

21 Xem Diéu 142 va 143 BLDS nam 2015.
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142 va diém b khoan 1 Pidu 143: Ngudi
duogc dai dién biét ma khéong phan doi trong
mdt thoi han hop ly) va do do, phap luat
Viét Nam cé sy twong dong véi phap luat
Phap vé hinh thirc phé chuan. Tuy nhién,
diém dang luu ¥ 1a bén canh quy dinh cua
BLDS, phéap luat Phap con gom cac an 1¢
giai thich rd vé hinh thic phé chuén, vé cac
truong hop duoc coi 1a dong y, vé hinh thirc
phé chuan ngam dinh khi nguoi dugc dai
dién im lang, biét ma khong phan ddi trong
mot thoi han hop 1y. Trong khi do, du an 1¢
da dugc thra nhan ¢ Viét Nam, hién nay
van chua ¢ 4n 1& nao lam r vé dai dién néi
chung va dai dién do phé chuan néi riéng.
Hinh thirc cta sy dong y va biét ma khong
phan dbi trong mot thdi han hop 1y chua
dugc phép luat hién hanh giai thich cu thé.
Trude day, Nghi quyét s6 04/2003/NQ-
HDTP cta Hoi dong tham phan (HDTP)
Toa an nhan dan THi cao (TANDTC) hudng
din mot s6 dicu ciia Phap 1énh Hop dong
kinh t& nam 1989 tai diém 2 Muyc I hudng
dan truong hop hop dong kinh t& vo hiéu
toan bo khi nguoi ky hop dong kinh té
khong dang thim quyén. Theo d6: Ngudi
ky két hop ddng kinh té khong dung thim
quyén (1 ngudi dai dién khong co6 tham
quyén) nhung trong qud trinh thiec hién hop
dong kinh té, nguoi co thim quyén (nguoi
dugc dai dién) chép thuan. Pugc coi la
nguoi co thim quyén chap thuan néu nguoi
d6 da biét hop dong kinh té da duoc ky két
ma khong phan dbi. Nghi quyét nay da
hudng dan rat cu thé, chi tiét cho cac truong
hop dai dién do phé chuan (dwoc nguoi co
thim quyén chép thuan), bao gdm ca phé
chuén ngam dinh. Tinh than trén cua Nghi
quyét nay duoc nhéc lai trong mot nghi
quyét khac 1a Nghi quyét s6 01/2014/NQ-
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HDTP cia HDTP TANDTC huéng dan
Luat Trong tai thwong mai 2010%. Tuy
nhién, hai nghi quyét nay chi huéng dan cho
truong hop hop ddng kinh té vo hiéu (da hét
hi€u luc) va thda thuan trong tai vo hi¢u do
ngudi xac lap khong co thdm quyén, ma
khong phai khai quat cho moi giao dich.

Trong bdi canh hién nay, viéc xay
dung 4n 18 dé giai thich hodc bu dap 15
hong phap 1y ctia BLDS theo kinh nghiém
cua Phap can duge tham khao dé lya chon
ban an va xay dung an 1¢ tai Viét Nam;
hoge HDTP TANDTC c6 thé ban hanh
nghi quyét huéng din 4p dung Diéu 142,
Piéu 143 BLDS nam 2015 theo tinh than
ciia Nghi quyét sé 04/2003/NQ-HDTP di
hét hiéu luc.

Déi v6i cac quy dinh ctia BLDS, tac gia
khuyén nghi trong 1an sira ddi sap t6i nén bo
sung cic quy dinh riéng vé loai dai dién do
phé chudn (cing vé&i bd sung quy dinh vé
dai dién biéu kién), bao gdm quy dinh
nguyén tic giao dich do ngudi dai dién vuot
qué pham vi dai dién hoac khong cé tham
quyén dai dién xac lap nhan danh nguoi
dugc dai dién s€ c6 hi€u luc khi co6 sy phé
chuin cua nguoi duge dai dién nhu da néu
trén; quy dinh vé diéu kién, hinh thuc phé
chuén, hiéu luc hdi t6 cta phé chuan déi véi
hanh vi dai dién vugt qua pham vi dai dién
hodc khong c6 thim quyén dai dién.

22 Khoan 2 Diéu 3 Nghi quyét s 01/2014/NQ-
HDTP quy dinh: V& nguyén tic thoa thuan trong tai
do nguoi khong cé tham quyén xac lap thi thoa
thuan trong tai do vo hiéu. Truong hop thoa thuan
trong tai do nguoi khéng cé thim quyén xéac lap
nhung trong qua trinh xac 1ap, thuc hién thoa thuan
trong tai hoic trong té tung trong tai ma ngudi co
tham quyén xac lap thoa thuan trong tai da chap
nhan hozdc da biét ma khong phan dbi thi thoa thuan
trong tai khéng vé hiéu.

Vé diéu kién phé chuan, phap luat Viét
Nam c6 thé can nhéc hoc tap kinh nghiém
ctia Phap, theo d6 BLDS can bd sung quy
dinh vé diéu kién phé chuan gdom: (a) Cac
hanh déng, su kién va hoan canh thé hién rd
rang su tu nguyén phé chuin cta ngudi
duoc dai di¢n; (b) Nguoi duoc dai dién biét
tt ca cac hanh vi cua nguoi dai dién thuc
hién ngoai pham vi thAm quyén hoic khong
¢6 tham quyén; (c) Nguoi duoc dai dién co
du nang luc phé chuan; (d) Ngudi duoc dai
dién phai c6 ning luc dé phé chuan; va (&)
viéc phé chuan phai duoc thuc hién trong
mot gidi han thoi gian nhat dinh. Hién nay,
BLDS nam 1995, 2005, 2015 va cac hudng
dan cia HDTP TANDTC chua dé cap dén
van dé nay.

4. Két luan

Dai dién do phé chuan 1a mot truong
hop dai dién dac thu, trong d6 nguoi khong
c6 tham quyén dai dién hodc ngudi dai
dién vugt qua pham vi tham quyén dai dién
nhan danh nguot duge dai dién xac lap,
thuc hién giao dich véi nguoi thu ba va
dugc nguoi dugc dai dién phé chuan. Phap
lut cua nhiéu nudc trén thé gi61 nhan dai
dién do phé chuan va xac 1ap cic nguyén
tac, ghi nhan hiéu luc cta dai dién do phé
chuan, diéu chinh cu thé hinh thie, diéu
kién phé chuan, trong d6 c6 phép lut caa
Phap. Kinh nghiém cta Phap, mot qudc gia
dién hinh cua hé thdng phap luat Civil law,
vé cac van dé trén rit dang dé Viét Nam
tham khao va hoc hoi dé hoan thién phap
luat cua minh trong qua trinh hai hoa hoa
va hoi nhdp phdp luat, tiém can véi cac
chudn muyc phap luit chung dugc thira
nhan rong rii trén thé gisi.
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