hop dong”,

QUASI-CONTRACT:
GOC NHIN TU PHAP LUAT ANH QUOC
VA LIEN HE VOI PHAP LUAT VIET NAM
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Tém tit: Quasi-contract la mot khdai niém phdp 1y trong hé thong phdp ludt
Common Law, nham gidi quyét cdac tinh huéng ma mét bén nhan dwoc loi ich tir bén
khdc ma khéng c6 hop dong chinh thirc. O Viét Nam, khong cé khdi niém ndy nhung van
c6 mét s6 quy dinh twong tw trong viéc hoan tra tai san va boi thwong thiét hai ngodi
hop dong theo BY ludt Ddn sw nam 2015. Bai viét phan tich khdi niém Quasi-contract
trong hé thong phap ludt Anh, dong thoi so sanh véi cdc quy dinh twong tir trong phap
ludt Viét Nam, nham lam ré nhitng diém twong dong va khdc biét giiva hai hé thong phdp
ly nay.

Tir khoa: Quasi contract, chudn hop dong, hoan trd, béi thwong thiét hai ngodi
hop dong.

Abstract: Quasi-contract is a legal concept in the Common Law system, designed to
resolve situations in which one party receives a benefit from another without the
existence of a formal contract. In Vietnam, this concept is not explicitly recognised;
however, the 2015 Civil Code contains provisions with comparable functions,
particularly regarding restitution and non-contractual compensation. This article
analyzes the concept of quasi-contract in the English legal system and compares it with
analogous provisions in Vietnamese law, thereby clarifying the similarities and
differences between the two legal frameworks.

Keywords: Quasi-contract, restitution, non-contractual compensation.

thirc giita ho®. Trong khi hé¢ thong phap luat
Common Law xem Quasi-contract nhu mot
cong cu thiét yéu dé ngan chin su lam loi

1. Pt van dé
Quasi-contract, hay con goi 1a “chuan
la mot khai niém phép 1y trong

hé thong phap luat Common Law?, c6 vai
trd quan trong trong viéc bao vé quyén loi
clia cac bén khi khong c6 hop dong chinh

“TS., Trudng dai hoc Ngoai thuong.

** Sinh vién Luat Thuong mai qudc té, Truong dai
hoc Ngoai thuong.

! Henderson, Promises Grounded in the Past: The
Idea of Unjust Enrichment and the Law of Contracts,
57 VA. L. REv. 1115, 1971, 1135 n.88.
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khong chinh dang, phap luat Viét Nam
khong c6 khai niém tuong tu voi Quasi
Contract. Tuy nhién, cac quy dinh vé “nghia

2 Timothy J. Sullivan, The Concept of Benefit in the
Law of QuasiContract, The Georgetown Law
Journal, Vol. 64 No. 1, 10/1975, p. 2.
“Quasi-contract” 1la mot khai niém trong khoa hoc
phap 1y v& luat hop dong, vé ban chit, day 1a dinh
nghia am chi trang thai “gan nhu hop ddng”, cac tiéu
chi cua hop dong duoc tao ra boi Toa 4n dé &p dung
nguyén tic déi xur cong bang, tir d6 tao ra nghia vu
gitra hai bén.
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vu hoan tra” va “nghia vu khong phat sinh
tr hop dong” trong Bo luat Dan sy nim
2015 ¢6 thé dugc xem 14 co so phap 1y gan
giii nhat v6i khai niém nay. Mic du cac quy
dinh nay c6 ban chit twong tu Quasi-
contract, nhung phuong thuc &p dung va
cach thuc giai quyét cac tranh chip lién
quan dén loi ich khong hop phap hoic
khong can cu phap 1y lai c6 sy khac biét
dang keé giira hai hé thong phap luét nay.

Bai viét s& phan tich mot s diém tuwong
dong va khic biét co ban gitra Quasi-
contract trong phap luat Anh va nhiing quy
dinh tuong tu trong phap luat Viét Nam.
Qua d6, 1am rd cach thirc hai hé thong phap
lut tiép can va xtr 1y cac tinh hudng khong
c6 hop dong nhung lai phat sinh nghia vu
gitra cac bén.

2. Tong quan vé Quasi-contract

2.1. Khai ni¢m Quasi-contract

“Quasi-contract” c¢6 thé dwoc hiéu nhu
14 mot thoa thuan hdi td giita hai bén khong
¢ nghia vy trude d6 voi nhau. Vé ban chat,
day 1a dinh nghia nham chi trang thai “gan
nhu hop dong” (implied by law hay
assumpsit), cac tiéu chi ctua hop dong dugc
xem xét boi Toa an dé ap dung nguyén tic
d6i xtr cong bang, tir d6 tao ra nghia vy giita
hai bén. Theo tir dién phap 1y, “Quasi-
contract” con dugc goi la “Chuén hop
ddng”. Loai hop dong nay dua trén 1y thuyét
vé dbi xtr cong béng, ma ¢ do, sy huong loi
khong chinh ddng va sy mét mat khong
cong bang s& bi ngan chin®. Do do, hiéu vé
ban chat, day 1a loai hop dong khong co
that, chi dugc tao ra béi toa an dé ap dung

3J. A. Clarence Smith, Quasi Contract, The Modern
Law Review, Vol 19, May 1956, p. 255.

nguyén tic dbi xur cong bang, tir d6 phat
sinh nghia vu gitra hai bén.

O cac qudc gia theo hé théng ludt thanh
van (Civil Law), cac nha 1ap phap ludn cb
ging diéu chinh cac diéu luat va ting cudng
cac bi¢n phap bao vé nhdm han ché tbi da
tinh chit bat hop 1y trong cac giao dich*.
Hai ché dinh La gestion d'affaires (quan ly
su vu - thuc hién cong viéc khong co uy
quyén) va Le paiement de I'indu (chi phd
bét phu trai - trao nham loi ich/ tai san cho
ngudi khac) bat ngudn tir phap luat La M3,
da ton tai 1au doi trong phap luat cia Phap.
Cac ché dinh tuong tu ciing da xuét hién
trong cac qudc gia theo truyén théng Civil
Law. Vao cubi thé ky XIX, theo 1y thuyét
cua Friedrich Carl von Savigny, vi¢c huong
loi tir tai san khong cd can cu phap 1y dugc
cong nhan 1a mot ngudn nghia vu doc 1ap
trong cac hé théng phap luat nhu Puc va
Thuy SP°.

Do d6, “Quasi-contract” giai quyét cac
tinh hudng trong d6 khong co hop dong
chinh thitc nhung van phét sinh nghia vu
phap 1y giira cac bén. Diéu nay giup bao vé
quyén loi ciia cac bén va ngin chin su
huoéng loi khong chinh dang. “Quasi-
contract” dugc hinh thanh dua trén 3 yéu t6
do 1a5;

4 Nguy@n Phan Phuong Tan, Bdo vé quyén cia nguoi
duing trong hop dong cdp quyén nguoi dung, Luan an
tién si luat hoc, Truong dai hoc Québc gia Tp. HS Chi
Minh, 2021, tr. 44.

S Vii Van Mau, Viét Nam Dan Ludt Luoc Khdo.
Quyén 11: Khé wéc va Nghia vu, Bo Qudc gia Giao
duc, Sai Gon, 1963, tr. 415.

6 Bonafidelaw, Lugdt Hop dong (common law) (P2) —
Phan biét implied-in-fact contract va implied-in-law
contract, 9/2/2017, https://bonafidelawblog.word
press.com/2017/02/09/luat-hop-dong-p2-phan-biet-
implied-in-fact-contract-va-implied-in-law-contract/,
truy cép ngay 19/12/2024.
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Thir nhdt, loi ich duoc cung cp voi ky
vong hop 1y vé sy bdi thudng. Nguyén don
(bén bi thiét hai) di cung cép loi ich cho bi
don (bén huodng loi). Nguyén don co ky
vong hop 1y ring loi ich nay s& duoc bdi
thuong hodc tra cong. Ky vong nay phai
hop 1y tir goc nhin khach quan, nghia 1a mot
nguoi binh thuong trong hoan canh tuong tu
cling s¢€ c6 ky vong tuong tu.

Vi du: Mot nguoi tho stra 6ng nude vo
tinh dén stra dng nudc nham nha cia ngudi
khac, nhung ngudi ndy vin chap nhan dé
tho lam viéc ma khong noéi rd 16i nham 1an.
Trong trudng hop nay, ngudi tho sta ong
nude ¢o ky vong hop ly dugc tra cong.

Thir hai, bi don nhan biét & rang hoic
ngam hiéu rang minh dang nhan duoc loi
ich. Su chép nhén nay co thé dugc biéu hién
qua hanh vi hoac hoan canh.

Ngudi cht nha trong vi du trén biét rang
tho stra 6ng nudc dang sta chira va khong
phan dbi, tirc 1a da chp nhan loi ich.

Thir ba, bi don da thu dugc nhiing lgi
ich bi xem la khong cong bang trong khi ma
nguyén don khéng dugc bu dap xtng dang.

Trong vi du trén, néu ngudi tho stra 6ng
nuée khong duoc tra tién cong thi diéu nay
tao ra su bat cong vi chu nha da hudng loi
tr cong viéc ma khong chi tra gi ca.

2.2. Pic diém ciia Quasi-contract

Thir nhdt, vé co so phat sinh thi Quasi-
contract khong phai 1a hop dong thuc su.
Quasi-contract khong dua trén sy thoa thuan
hay dong y ctia cac bén nhu trong mot hop
dong thong thuong. Thay vao d6, nd tao
thanh mot co ché phap 1y do co quan tu
phap thiét 1ap dé ngin chin sy bat binh
déng hodc ton hai. Chinh vi vay, néu di co
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hop ddéng thuc té thi Quasi-contract s&
khong duge xem xét dén’.

Thir hai, vé& quan hé phap ly giita hai
chu thé. Du khong c6 hop dong chinh thuc,
Quasi-contract van tao ra nghia vu phap ly
gitra cac bén lién quan. D6 1a quan hé gitra
mot bén duge loi va mot bén bi thiét hai,
voi su tuong ung gitta 1g1 ich thu duogc va
ton that gy ra. Muc tiéu 1a dbi xur cong
bang hay khic phuc su bit cong, Quasi-
contract duogc xay dung dua trén nguyén tic
“khong ai duoc huong loi tir ton that cia
nguoi khac” (no one may enrich himself
unjustly at the expense of another), nhiam
muc dich “phuc hoi cong 1y” giira cac bén®.

Thir ba, gép phan khoi phuc thiét hai
cho nguyén don. Quasi-contract dugc phap
luat can ctr dya trén viéc danh gia khoan lgi
ma bi don da thu dugc va yéu cau bi don tir
b6 khoan loi d6. Tuy nhién, nhiéu nha luat
hoc cho rang khoan lgi nay thuong phan
anh chinh xac muc do thiét hai ma nguyén
don phai chiu. Vi vay, ché dinh nay van co
kha ning gitp nguyén don bu dip ton that
cia minh. Theo cach tiép can nay, chirc
ning cia ché dinh bdi thudng thiét hai va
ché dinh hoan tra do duogc loi vé tai san
khong c6 cin cir phap luat déu tuong dong,
cung hudng dén muc tiéu “phyc hdi cong
1y (corrective justice) giita cac bén®.

7 Peter Birks, Unjust Enrichment 2nd ed, Oxford:
Oxford University Press, 2005, p. 271.

8 James Gordley, Unjust enrichment: A comparative
perspective and a critique, Research Handbook on
Unjust Enrichment and Restitution, Edward Elgar
Publishing Limited, 2020, pp. 41-42.

9 Graham Virgo, The Principles of the Law of
Restitution, Oxford University Press, United States
of America, 2015, p. 4.
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3. Quasi-contract trong phap luit Anh

3.1. Lich siwr hinh thanh cua phadp ludt
Anh vé Quasi-contract

Trong phap luat cia Anh, ngudn phap
luat gém ¢ tuc 18, an 1¢ va vian ban luat'°.
Trong d6, an 1& 13 ngudn phap lut quan
trong nhét, 12 nhimng quyét dinh cia tham
phan c6 gia tri nhu ludt trong hé théng
phép luat chau Au (Common law), thuong
dugc goi 1a luat an 1€, tirc 1a ludt do tham
phan tao ra. Trong hé théng luat cua Anh,
khong c6 cac bd luat vé Dan sy, Thuong
mai, Hinh sy... nhung ciing c6 rat nhiéu
dao luat dugc ban hanh. Vi an 1é rit quan
trong trong hé théng phap luat Anh, nén
khi phai giai quyét mot van dé phép 1y, cac
luat gia phai phan tich an 1& dé biét 5 tinh
trang hi¢n thoi cua an 1€ ddi voi van dé can
phai giai quyét™.

Trude thé ki XIV, Toa an Hoang gia
Anh d3 phai thu 1y va giai quyét nhiéu loai
khiéu kién yéu cau hoan tra tai san khong
dya trén quan hé hop dong nhung ciing
khong ton tai bt cir hanh vi bat hgp phép
nao gitra cac bén, dac biét 1a cac khiéu kién
assumpsit'?. Thoi diém dé, Toa an chua tim
dugc mot luan thuyét phap 1y nao thoa déang
1am co s dé co duoc duong 161 xét xir nhat
quan va viing chic trong nhiing tranh chap
nhu vay®3.

10 Nguydn Québc Hoan (Chua bién), Ludt So sanh,
Nxb. Cong an Nhén dan, 2009, tr. 258.

11 Nguyén Pang Dung, Hé thang phép ludt &n 1¢ Anh
- My va vi¢c ap dung cho Viét Nam, VNU Journal of
Science: Legal Studies, Vol. 36, No. 4 1-6, 2020, tr.
2-3.

12 Khiéu kién assumpsit: Khiéu kién doi boi thuong
thiét hai do vi pham nghia vu phat sinh tir hop dong
miéng hoac hop déng suy doan.

13 David Ibbetson, Development at common law,
Research Handbook on Unjust Enrichment and

Do vay, budc ngoat quan trong hinh
thanh Quasi-contract & Anh Qudc dé la
phan quyét ciia Lord Mansfield trong vu
Moses v. Macferlan nam 1760. Pay la lan
dau tién nhimg gia dinh va lap ludn mo hod
trong 1y thuyét vé hop dong dugc lam rd.
Trong phan quyét nay, Lord Mansfield da
dua ra mot nguyén tic méi dé giai quyét cac
tranh chap, nhan manh rang quyét dinh phai
duya trén cong 1y va luong tAm*4.

Mic di nén tang ciia nguyén tic nay
dua trén cau cham ngdn cua nguoi La Ma
“khong ai duoc huéng loi tir ton that cia
nguoi khac” (no one may enrich himself
unjustly at the expense of another) da tung
duoc luat gia Pomponius nhic dén trong
Phéap dién Digeste (50.17.20) vé&i cau:
“Theo ty nhién, 1& cong bang 1a khong ai co
thé 1am gidu tir t6n that va thiét hai cua
nguoi khac” (Jure naturae aequum est
neminem cum alterius detrimento et injuria
fieri locupletiorem), nhung y tudng nay
chua bao gio duge hé théng hoa rd rang®®.
Phén quyét ctia Lord Mansfield da khai quat
hoa nguyén tic ndy, dit nén méng cho sy
phat trién cua hoc thuyét vé dugc loi bt
chinh dang (unjust enrichment) trong céc
quéc gia theo truyén théng Common Law
va hoc thuyét duoc loi vé tai san khong co
can ctr phap luat (enrichissement sans cause
légitime) trong cic qubc gia theo truyén
thong Civil Law?®.

Restitution, Edward Elgar Publishing Limited, 2020,
pp. 29-40.

14 Moses v. Macferlan (1760), 97 Eng. Rep. 676.

15 Keith Turner, The Law of Restitution: By Sir
Robert Goff and Gareth Jones, Manitobe Law
Journal, Vol.10, No.3, 1980, pp. 327 — 331.

16 David Ibbetson (2020), tldd.
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3.2. Cac trwong hop Quasi-contract

Trén co s& nguyén tic “khong ai duoc
huong loi tir ton that cia ngudi khac”, hé
théng phap luat Anh d3 phat trién cac
truong hop 4p dung Quasi-Contract nhim
ngan chan viéc huong loi khong chinh dang
va dam bao sy cong bang giita cac bén.
Du6i ddy la nhitng trudng hop dién hinh
minh hoa cho cach Quasi-contract dugc ap
dung trong thyc tién phap 1y.

Thu lao xurng dang (Quantum Meruit)

Nira dau thé ky XVII, nguoi ta da
chung kién mot vu kién vé thi lao xitng
ddng khong dua trén co sé mot hop dong —
vu bac si Keck. Theo d6, bi don di tuyén bd
mot cach rd rang sé tra mot khoan tién cd
dinh, nhung 101 htta d6 khong c6 kha nang
thuc hién duge. Nguoi ta cho rang, nguyén
don c¢6 thé thu hoi khoan tién twong tng véi
dich vu/hang hoa anh ta cung cap, bat luan
bi don c6 dua ra 101 hira mot cach ro rang
hay ngam dinh vé viéc s& thanh toan bt ctr
khoan tién ndo ngoai khoan tién ¢ dinh trén
hay khong'’.

Nhu vdy xuat phat tir tiéng Latin, tho
lao xurng dang c6 nghia 1a mot bén phai tra
cong bang gia tri dich vu d3 duoc cung
cap, du khong co6 hop ddng. Nguyén tic
nay ap dung trong céac truong hop khi mot
nguoi di cung cdp dich vu hoic hang hoa
v6i ky vong duoc tra tién hop 1y, du khong
c6 hop ddng chinh thirc. Nguyén tic nay
dam bao rang cic ca nhan dugc boi thuong
cong bang cho cong viéc da thyc hién dudi

7 David Ibbetson (2020), tldd, p. 31.

78

niém tin sai 1am hodc thoa thuin khong
chinh thirct®,

Duwoc logi khong chinh dang (Unjust
Enrichment)

Puoc lgi khong chinh dang duoc dinh
nghia la viéc mot nguoi dugce huong loi mot
cach khong cong bang do tinh co, sai sot
hodc sy kém may min cta ngudi khac. Didu
nay dan dén mot bén duoc loi va mot bén
chju thiét hai, vdi mdi lién hé chit chd gitra
hai trang thai nay. Trong nhitng truong hop
nhu vdy, ché dinh duoc lgi khong chinh
dang yéu cau bén duoc loi phai hoan tra
khoan 1¢i ich khong chinh dang cho bén bi
thiét hai®. Pay 1a trung tdm cua Quasi-
contract, dam bao rang cac ca nhan khong
duogc phép gilr lai lgi ich ma ho thu dugc
mot céch sai trai.

Hoa Ky la qudc gia dau tién trong hé
thong Common Law chinh thirc cong nhan
ché dinh duoc loi khong chinh dang, sau d6
dén Anh va nhiéu qudc gia khac?.

Tién di nhin va thu giiv (Money had
and received)

Céc yéu cau tién da nhan va thu giir 12
mot yéu cau trong luat Common Law dugc
phat sinh tir hinh thic yéu cau cé tén la
indebitatus assumpsit. Dung dé chi hanh
dong yéu cau tra lai tién ma mot bén da
nhan duoc mot cach sai 1am hodc khong

18 Charles Mitchell & Paul Mitchell, Landmark
Cases in the Law of Restitution, Hart Publishing,
North America, 2006, p. 20.

19 Nguyén Ngoc, Tiéu chi nhgn dién va hé qua phap
ly ciia viéc chiém hiru, sir dung tai san hodc dwoc loi
vé tai san ma khéng cé can cir phéap lugt, Tap chi
Nghién ctu lap phap, sé 02+03 (402+403) thang
2/2020, tr. 36 - 42.

20 Kit Barker, Ross Grantham, Unjust Enrichment
(2nd ed), LexisNexis Butterworths, 2018, p.5.
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hop phép. Cac hinh thirc hanh dong phap ly
nhu tién d3 nhan va thu gitr da bi bai bo
vao gitra thé ky XIX, tuy nhién, mic du cac
hinh thtrc nay khong con ton tai trong hé
thong phap 1y hién dai, nhung nguoi ta van
st dung va tham khao tién d3 nhan va thu
giit trong cac tranh chdp phap 1y ngay nay
khi 1ap luan trong cac don kién yéu cau tra
lai tién?.

4. Mot s6 quy dinh twong tw Quasi-
contract trong phap luat Viét Nam

Khai niém Quasi-contract?? khong duoc
dé cap mot cach truc tiép cu thé nhu trong
phép luat Anh, nhung trong phép luat Viét
Nam van c6 nhitng quy dinh twong tu vé
nghia vu thuc hién nghia vu hoan tra, dac
biét trong Bo luat Dan sy nam 2015. Nhitng
quy dinh nay ciing c6 ban chat trong ty nhu
Quasi-contract trong luat Anh, noi ma nghia
vu phap 1y duoc thiét 1ap khong duwa trén
mot hop dong 16 rang ma dua trén nguyén
tic cong bang.

Thir nhat, Quasi-contract trong hé
thong Common Law duoc xdy dung trén
nguyén tic duogc loi khong chinh déang,
nhiam dam bao su cong bang ring mot bén
khong dugc phép gitr lai lg1 ich ma khong
¢ co s¢ phap 1y. Nguyén tic nay tap trung
vao vi¢c ngan chan sy bat cong khi mot
bén hudng loi tir thi¢t hai cua bén khac ma
khong c6 su cong nhan hop phap cho loi
ich d6. Cu thé, néu mot bén nhan duoc loi
ich tr mdt bén khac ma khong co6 thoa
thuan hoac can cu phép ly, bén nhan 1¢1i s€

2L Cf. Graham Virgo, The Principles of the Law of
Restitution (3rd ed), Oxford University Press, 2015.

22 Hign nay chua c6 cach dich thdng nhat vé thuat
ngir Quasi-contract, nhom tac gia tam dich Ia “Chuan
hop dong”, hoac cd thé dich 1a “Hop dong gia dinh”.

c6 nghia vu hoan tra tai san hoac gia tri da
nhan dé dam bao sy cong bang.

Tuong tu, phap luat Vi¢t Nam ciling
dugc xay dung trén cic nguyén tic 1& cong
bﬁng va thién chi, trung thyc tai Piéu 3 B
luat Dan sy nam 2015. Nhitng nguyén tic
nay khong chi xuat hién trong cic quy dinh
chung ma con thé hién rd trong cic tinh
hudng cu thé. Mot minh chung 13 Pidu 579
B0 luat Dan sy ndm 2015 quy dinh vé nghia
vu hoan tra tai san khi mot bén chiém hiru,
su dung hodc nhan dugc loi ich tur tai san
cua nguoi khac ma khong c6 can clir phap
1y. Biéu khoan nay gitip dam bao quyén loi
cho bén bi thiét hai, dong thoi duy tri su
cong bang trong cac giao dich dan su.
Ngoai ra, nguyén tic 1& cong bang trong Bo
luat Dan sy con cho phép giai quyét cac
tinh hudng phap 1y ma phap luat chua quy
dinh cu thé nhung can thiét dé bao vé
quyén loi chinh dang cia cic bén. Trong
nhiig truong hop niy, nghia vu co thé
phét sinh tir hoan canh thuc té, chang han
nhu hoan trd lgi ich khong chinh dang.
biéu nay thé hién su tuong déng vé mit
ban chit giita Quasi-contract trong
Common Law va cac quy dinh phap luat
ctia Viét Nam. Ca hai déu hudéng téd1 muc
tiéu bao vé cong bang, tranh tinh trang 1am
giau khong chinh déang va duy tri su can
bang trong cac quan hé phap 1y.

Mot vi du cu thé 1a truong hop ngan
hang chuyén nham tién vao tai khoan ca
nhan xay ra tai Tp. H6 Chi Minh. Vao ngay
28/2/2024, Cong an quan Tan Pha di bat
tam giam Nguyén Tam Duy (sinh nim
1983) vé toi “Chiém giir trai phép tai san”.
Trong truong hop nay, ngan hang du dinh
chuyén 1,5 triéu dong nhung d3 nham 1an
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chuyén 1,5 ty ddng vao tai khoan cua Duy.
Thay vi thong bao va tra lai s tién nhan
nham, Duy di rat va sit dung sb tién nay
cho muc dich ¢4 nhan. Viéc Duy c6 tinh gii
va st dung sb tién khong thuoc vé minh 1a
hanh vi duoc loi khong chinh dang, vi pham
quy dinh phap luat. Hanh vi nay dan dén
viéc ngan hang khoi kién va co quan chirc
nang yéu cau Duy hoan tra toan b sd tién
d3 nhan nham?. Viéc Duy khong tra lai sb
tién nhan nham di vi pham quy dinh tai
biéu 579 Bo luat Dan sy nim 2015, dan dén
viéc bi truy ctru trach nhiém hinh sy vé toi
“Chiém giir trai phép tai san”.

Thir hai, d6 chinh 1a vé nghia vu phat
sinh khong dua trén hop déng ma tir hoan
canh thyc té. Trong hé théng phap luat Anh,
quasi-contract gia dinh nghia vu ton tai nhu
thé ¢co hop déng. Tuong tu, B luat Dan sy
Viét Nam ciing quy dinh nghia vu hoan tra
trong cac tinh huéng khong c6 hop dong,
Xuét phat tir cac hoan canh thuc té. Nhu tai
Piéu 275 Bo6 luat Dan sy nim 2015 quy
dinh céc can ctr phat sinh nghia vu dan sy,
trong do c6 céac truong hop phat sinh nghia
vu khong dua trén hop dong giita cac bén
ma dya trén cdc hoan canh thuc té hodc
hanh vi phap 1y cu thé. Nhiing cin ctr nay
bao gdm: Mot 13, hanh vi phap 1y don
phuong: Mot bén thuc hién hanh vi phap 1y
ma khong can su dong ¥ hodc hop dong cua
bén con lai (vi du nhu mdt thong béo, tuyén
b6 hay hanh vi khac c6 hiéu lyc phép 1y).

28 Pham Diing, TP HCM: Ngan hang chuyén nham
1,5 triéu dong thanh 1,5 t/ dong vao tai khoan khach
hang, 28/2/2024, https://nld.com.vn/tp-hcm-ngan-ha
ng-chuyen-nham-15-trieu-dong-thanh-15-ti-dong-va
o-tai-khoan-khach-hang-196240228120333432.htm?
utm_source=chatgpt.com, truy cap ngay 20/1/2025.
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Hai 13, str dung tai san hodc duoc loi vé
tai san khong c6 can cu phap luat: La
truong hop mot bén chiém hitu, st dung
hodc nhan loi tir tai san ma khong co quyén
phap 1y hay cin ci hop phap dé lam vay.
Lién quan dén cin cr ndy, cac quy dinh
trong Chuong XX B0 luat Dan sy nam 2015
quy dinh vé “Trach nhiém boi thuong thiét
hai ngoai hop dong” nhung thuong tap
trung vao céc thiét hai ton that tinh than chi
ap dung trong nhiing tinh huéng nhat dinh
(nhu thiét hai strc khoe, danh du) va chua
phé bién trong cac vu viéc thuong mai.
Piéu nay 1am han ché kha ning yéu cau bdi
thuong dbi voi cac thiét hai khong mang
tinh truc tiép hodc ton that vé co hoi kinh
doanh trong thuong mai.

Ba 13, gy thiét hai do hanh vi trai phap
luat: Nghia vu phat sinh khi mdt bén gay
thiét hai cho bén khac thong qua hanh vi vi
pham phép ludt. Vi duy, trong ban éan
650/2022/DS-PT ngay 04/11/2022 vé tranh
chap boi thuong thiét hai ngoai hop dong
ciia Toa 4n nhan dan Thanh phd HO Chi
Minh giai quyét vu an giita Cong ty THP
(nguyén don) va Bao P. (bi don)®*. Vu 4n
nay bat dau tir viéc Cong ty THP yéu cau
Béo P. g& bo bai bao véi tiéu dé “THP
‘mua’ dat cta nan nhan vu phd H ra sao?”
vi bai b4do nay bi cho 1a sai sy that, gdy anh
huong dén uy tin va thuong hiéu ciia THP.
Cong ty THP yéu cau bi don phai cai chinh
cong khai va g& bo bai bdo trén. Bi don
(B4o P.) khang céo vé thim quyén cua Toa
an Quan 3, va Bao P. ciing khang dinh rang

24 Ban 4n vé tranh chép boi thuong thiét hai ngoai
hop ddng s 650/2022/DS-PT, https://thuvienphap
luat.vn/banan/ban-an/ban-an-ve-tranh-chap-boi-thuo
ng-thiet-hai-ngoai-hop-dong-s0-6502022dspt-28515
2?rel=ban_an_chitietvb, truy cap ngay 18/01/2025.
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bai bao khong sai sy that va khong gy ton
hai dén THP. Tuy nhién, trong phién phuc
thim, Toa an nhan dinh ring yéu ciu cua
nguyén don lién quan dén bodi thuong thiét
hai ngoai hop dong. Trong trudng hop nay,
bai bao duogc dang tai c6 thé da vi pham cac
quy dinh vé bao vé danh du, uy tin va thong
tin sai 1éch trong phap luat Viét Nam, nhét
1a theo cac quy dinh vé trach nhiém cua to
chtic bao chi va quyén ca nhan theo B luat
Déan sy, gdy anh huong dén uy tin va
thuong hi€u cta cong ty. Do vay, du khong
¢6 hop dong giira hai bén thi van phat sinh
nghia vu dan sy theo Piéu 275 BO luat Dan
su nam 2015.

Thir ba, vé nghia vu hoan tra do chiém
hitu, st dung tai san, dugc lgi vé tai san
khong co can cir phap luat. Theo Piéu 579
B6 luat Dan sy nam 2015 quy dinh dé phat
sinh nghia vu hoan trd trong truong hop
“dugc loi vé tai san khong c6 can ctr phap
ludt”, can phai dong thoi thoa man bén dicu
kién sau: (i) C6 mdt nguoi dugc hudng loi
tor tai san; (i) Viéc duoc hudng loi nay
khong c6 can ctir phap ly; (ii1) Viéc hudng
loi do xay ra trén co s¢ thiét hai cia nguoi
khéc; va (iv) Khong thudc truong hop xéc
lap quyén s hitu theo thoi hi¢u. C6 ¥ kién
nhan dinh ring diéu luat nay khong quy
dinh r6 vé mdi quan hé gitra khoan duoc loi
cua bi don va muc do thiét hai cua nguyén
don. Tuy nhién, c6 thé hiéu rang, giita hai
yéu to nay phai c6 mdi quan hé “nhdn qua
véi nhau”®®. Vi du, trong Ban an sb
02/2021/DS-PT ngay 07/01/2021 vé kién

% Po Van Pai, Ludr Nghia vu va bdo dam thuc hién
nghia vy Viét Nam: Bdn &n va binh lugn badn an -
Tap 1, Nxb. Hong Puc — Hoi Luat gia Viét Nam,
2017, tr. 121.

doi lai tai san. Trong vu an nay, gia dinh
ong Tran Q khoi kién yéu cau Uy ban nhan
dan thi xa S, tinh Lao Cai tra lai dién tich
dat bi chiém hiru khong co can cir phap lut.
Toda 4n dd xem xét va dua ra phan quyét dya
trén cic quy dinh lién quan dén nghia vu
hoan tra tai san chiém hitu khong c6 cin cr
phap luat.

Thit tw, Diéu 574 Bo luat Dan sy nim
2015 va nguyén tic ctia Quasi-contract déu
phan anh mot nguyén 1y chung vé viéc bao
vé quyén loi cua nguoi thue hién cong vige
cho ngudi khac ma khong cé su iy quyén
hay hop dong chinh thic. Theo Didu 574
Bo luat Dan sy nam 2015, trong nhiing
truong hop khan cip hodc can thiét, néu
mot nguoi ty y thuc hién cong viéc cua
nguoi khac dé ngan ngira thiét hai hodc bao
vé loi ich ctua nguoi do, nguoi thuc hién
cong viéc c6 quyén yéu cau bén duoc
huong loi phai bdi hoan chi phi hop 1y. Day
12 quy dinh mang tinh chét tuong tu nhu
Quasi-contract, trong nhiing truong hop
khong c6 hop dong rd rang nhung phap luat
van tao ra mot nghia vu hoan tra dua trén co
so cong 1y va hop ly.

Viéc thuc hién cong viéc khong co uy
quyén ciing 1a cin ctr phat sinh nghia vu.
Theo Piéu 274: “Nghia vu la viéc ma theo
d6, mot hodc nhiéu chii thé phai thyc hién
cong viéc vi loi ich cua mot hoac nhiéu chu
thé khac”. Tur d6 c6 thé thay, khi mot bén tu
nguyén thuc hién cong viéc cua nguoi khac
dé tranh thiét hai hodc mang lai lgi ich cho
nguoi do, viéc nay tao ra co sé dé phat sinh
nghia vu cho ca hai bén, du khong c6 hop
ddng hodc uy quyén trude do. Trong trudng
hop nay, xuét phat tir tinh chat chi dong va
tu nguyén, phap luat khong yéu cau ngudi
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thuc hién cong viéc phai tao ra loi ich thuc
té, nhung lai quy dinh nghia vu cta ngudi
c6 cong viéc dugc thuc hién trong vige tra
thu lao va thanh toan céc chi phi hop ly ma
nguoi thyc hién da bo ra, ngay ca khi két
qua dat duoc khong nhu mong muén (Piéu
576 B0 luat Dan sy nam 2015).

Vi dy, mft ngudi ty nguyén stra chira
nha cua hodc phuong tién giao thong cua
ngudi khac trong tinh hudng khén cip, vi du
nhu trong mt con bao lén, mai nha cua
hang x6m bi hu héng nghiém trong va cé
nguy co gy thiét hai 16n hon néu khong
duge khic phuc kip thoi. Nguoi hang xo6m
khong c6 mat tai thoi diém do, nhung mot
ngudi gan d6 (nguoi thyc hién cong viéc)
d3 chu dong sta chita dé ngan nglra thiét
hai thém. Trong tinh huéng nay, du khong
c6 hop dong hodc sy Gy quyén tir chu so
hiru, hanh vi stra chita cua nguodi thuc hién
cong viéc van dugce coi 1a hgp phap va
nhdm muc dich bao v¢ loi ich cla chi s&
hitu (nguoi c6 cong vigéc). Theo quy dinh
tai Didu 576 Bo luat Dan sy ndm 2015,
nguoi cd cong viéc phai chiu nghia vu tra
thu lao hodc bdi hoan cac chi phi hop 1y ma
nguodi thye hién da bo ra.

Khac véi nhiéu qudc gia thudc hé thong
Common Law nhu Anh, nguyén tic xét xir
theo 1& cong bang cua nude ta chi duoc quy
dinh trong B¢ luat Dan sy nim 2015. Diéu
d6 c6 nghia, nguyén tic nay chi duoc ap
dung trong cac quan hé phap luat dan su,
con trong Hinh sy thi khong c6 quy dinh
nay. Hon nita, viéc 4p dung 1& cong bang
cling rat han ché; theo do, Toa an chi ap
dung 1& cong bang trong nhitng truong hop
khong cd tap quan va khi khong thé ap dung
duoc nguyén tic twong tu phap luat (theo
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khoan 2 Piéu 6 Bo luat Dan su). Gia su, A
nham 14n chuyén cho B mot khoan tién 16n
dé thanh toan cho mot dich vu ma B khong
thuc hién. B d3 nhan sb tién nay nhung
khong c6 nghia vu dé hoan tra vi khong c6
hop dong. Tuy nhién, véi su ap dung cua
nguyén tic 1& cong bang, A co thé yéu cau
B hoan tra lai sb tién do, vi viéc B giit sb
tién ma khong c6 cin ct phap ly la khong
cong bang.

Mic du cac quy dinh lién quan dén
Quasi-contract ton tai trong Bo luat Dan sy,
nhung thuc té ap dung con han ché. Cac vu
kién lién quan dén loi ich khong c6 can ctr
phap luat hodc bdi thudng thiét hai ngoai
hop dong thuong khong duoc nhan dién rd
rang dudi danh nghia Quasi-contract. Va &
Viét Nam, day van 1a mot khai niém con
kha mé&i mé va thiéu sy huéng dan chi tiét
trong cac quy dinh phap luat nudc ta.

5. Sw khac biét giira phap luat Anh va
Viét Nam vé Quasi-contract

Vé nguodn gdc phap 1y, Quasi-contract
phat sinh nghia vu phap 1y tir nguyén tic
cong bang dé tranh viéc duoc loi khong
chinh dang va dya trén an 1é do tham phan
dua ra dua trén hoan canh cua tung vu viéc.
Viét Nam khong c6 khai niém Quasi-
contract ma phat sinh nghia vu tir hanh vi
thyc té hodc cac tinh hudng khong ¢ hop
ddng 6 rang. Viét Nam sir dung céc quy
dinh vé hoan tra va bdi thuong trong Bo luét
Déan sy nam 2015. Cac quy dinh nay dua
trén nén tang cua Civil Law, tdp trung vao
cac nguyén tic bdi thudng thiét hai va hoan
tra loi ich, nhung thiéu sy doc 1ap va linh
hoat cia Quasi-contract trong Common
Law. Vi vay, Viét Nam chu yéu dya vao cac
diéu luat nhu Diéu 275, 579 B¢ luat Dan su
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nam 2015 dé ap dung cac nghia vy hoan tra
khi khong c6 hop dong.

Vé pham vi ap dung, Quasi-contract
trong Common Law (phap luat Anh) duoc
ap dung linh hoat va mé rong qua an 1¢. Cac
thim phan c6 quyén dién giai dya trén hoan
canh va dua ra phan quyét dua trén tién 16
va 1& cong bang. Piéu ndy c6 nghia 1a
Quasi-contract c¢6 thé ap dung cho nhiéu
tinh hudng khong cé hop dong rd rang,
mién 13 bén bi thiét hai co thé chimg minh
rang mot bén khac da lam giau khong chinh
dang tr tai san cia ho. Phap luat cua Viét
Nam c6 cac quy dinh cu thé vé hoan tra va
bdi thudng, nhung khong c6 mot co ché linh
hoat nhu Quasi-contract. Toa &n chi 4p dung
cac quy dinh vé hoan tra va bdi thuong khi
c¢6 diéu khoan cy thé trong Bo luat Dan su
nam 2015 va thuong dya vao luét thanh van
nhiéu hon 13 4n 18. Piéu nay khién cho kha
ning 4p dung 1& cong bang cia toa an Viét
Nam bi giéi han hon so v6i phap luat Anh,
va chi dugc sir dung nhu mét cong cu phu
trg khi khong c6 didu khoan 4p dung hodc
khong co6 tap quan.

Tai Viét Nam, mic du chua c6 sb lidu
théng ké cu thé, nhung s6 luong tranh chip
lién quan dén ché dinh nghia vy hoan tra do
duoc loi vé tai san khong co can ci phap
luat 1a rat it. Ngay ca trong cac vu an ma
ché dinh nay c6 vai trd quan trong 1am co s&
cho phan quyét hodc quyét dinh ciia Toa an,
duong nhu ché dinh nay van chua duogc biét
dén va ap dung rong rai. Mot minh chtng rd
rang cho luan diém nay 1a An 1& s6
09/2016/AL, lién quan dén hop dong mua
ban phoi thép gilta nguyén don va bi don.
Nguyén don da thanh toan day du tién hang,
nhung bi don khéng giao du sb luong thép

theo hop dong va tham chi khong giao trong
mot sb hop dong. Nguyén don khoi kién,
yéu cau bi don hoan tra sb tién tuong tmg
v6i sb hang chua giao, thanh toan tién phat
vi pham va 13i qua han va xuét héa don cho
s6 hang d3 giao. Bi don phan dbi, cho ring
trach nhiém thanh toan thudc vé chu s¢ hitu
cii cha cong ty, dya trén cam két giita cac
bén khi chuyén nhuwong co phan. Ngudi
diéu hanh méi cua bi don cho biét dang cd
ging yéu cau chu so hitu cii thanh toan
khoan ng cho nguyén don. Du phap luét hop
ddng chi quy dinh nghia vy hoan tra trong
truong hop hop dong vo hiéu hodc bi huy
b0, Toa 4n van budc bi don hoan tra sb tién
trén co sé bi don khong thuc hién dung cam
két. Quyét dinh nay chu yéu dua vao cic
quy dinh vé& boi thuong va phat vi pham
trong Luat Thuong mai, thay vi vién dan 1o
rang nghia vu hoan tra — nén tang phap 1y
quan trong trong vu viéc.

Mic di ca Quasi-contract va bdi thuong
thiét hai ngoai hop dong theo phap luat Viét
Nam déu dé cap dén nghia vu phat sinh
ngoai hop dong, nhung cich ap dung cia
ching trong tranh chép khac nhau. Di véi
Quasi-contract, dya trén nguyén tic dugc
loi khong chinh déng, khong yéu cau phai
c6 thiét hai thuc té hay hanh vi trai phap
luat. Nguyén tic ndy tdp trung vao viéc
dam bao coéng bang, yéu ciu bén nhin
duoc loi ich ma khong c6 can ctr phap 1y
phai hoan tra tai san hodc lgi ich d6 dé
ngin chin sy bat cong. Trong khi d6, theo
phéap luat Viét Nam, boi thuong thiét hai
ngoai hop dong (Piéu 584 Bo luat Dan sy
nim 2015) yéu cau phai c¢6 hanh vi vi
pham nhu vi pham hop ddng hoic xdm
pham quyén lgi hop phap cta ngudi khac;
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thiét hai thuc té xay ra, khong chi 1a mat
loi ich ma con phai chimg minh duoc ton
that cu thé. Quasi-contract giup bao vé
quyén loi trong truong hop mot bén nhan
dugc loi ich khong hop phap, con bdi
thuong thiét hai ngoai hop dong yéu cau
chimg minh cu thé thiét hai va hanh vi vi
pham dé bao vé quyén loi cta cac bén.

6. Két luan

Tom lai, Quasi-contract trong phap luat
Anh va cac quy dinh tuong tu trong phap
luat Viét Nam déu hudng dén viéc bao vé
quyén loi ctia bén bi thiét hai khi khong c6
hop ddng chinh thirc. Tuy nhién, sy khéc
biét vé cach tiép can va co so phap 1y da tao
ra nhitng khac biét nhét dinh trong pham vi
va co ché ap dung.

Trong thyc té, Viét Nam dang ngiy
cang chung kién cac vu tranh chip lién quan
dén tai san hodc loi ich gitta cac bén ma
khong c6 hop dong chinh thirc, hodc trong
cac tinh hudng ma hop dong chua ky két
nhung mot bén da dugc huong loi ich tu
viéc cung cép dich vu, tai san hoac loi ich
ma khong c6 sy thod thudn rd rang. Vigc
thiéu quy dinh phap 1y rd rang vé Quasi
contract khién cac Toa an gip khé khin
trong viéc giai quyét nhiing tranh chip nay.
Vi dy, trong cac tinh huéng duogc lgi khong
chinh dang, mot bén c6 thé nhan duoc loi
ich tai san ma khong c6 co s& hop phap.
Néu khéng c6 quy dinh vé Quasi-contract,
Toa 4n s& phai 4p dung nhiing nguyén tic
phap 1y khac (nhu boi thudng thiét hai ngoai
hop ddng hodc phat vi pham hop ddng),
nhung sé& thiéu di mot khuon kho phép 1y 16
rang, dan dén quyét dinh c6 thé khong dong
nhat hoic khong cong bang.

Viét Nam hi¢n dang 13 thanh vién cua
nhiéu hiép dinh thuong mai qudc té 16n nhu
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CPTPP?%, EVFTA?', RCEP?, C4c hiép dinh
nay khéng chi mo rong quan hé thuong mai
ma con yéu cu cac qudc gia thanh vién
phai diéu chinh hé théng phéap 1y sao cho
phu hop véi cac nguyén tic qudc té, dic biét
trong cac van dé vé giai quyét tranh chap va
bao vé quyén loi cac bén. Dé duy tri su
cong bang trong cac giao dich thuong mai
quéc té, viéc xay dung quy dinh vé Quasi-
contract s€ gitip Viét Nam hoa nhap voi cac
hé thdng phép 1y quéc té, tir d6 gitp bao vé
quyén lgi ciia cac bén trong tranh chap va
lam tang tinh 6n dinh ctia moi trudng phap
ly. biéu nay ddc biét quan trong khi Viét
Nam 1a diém dén cua nhiéu nha dau tu nudc
ngoai va c6 cac hi¢p dinh thuong mai tu do
v6i cac qubc gia ¢ nén phap 1y khac biét.

Mic du ¢ modt séb kho khin va thach
thic trong viéc xdy dung quy dinh vé
Quasi-contract, viéc bo sung quy dinh nay
s€ tao ra mot co s phap ly 10 rang hon cho
viéc giai quyét tranh chap, bao vé quyén loi
cia cac bén trong giao dich khong chinh
thirc. Piéu nay khong chi dép tmg yéu ciu
cta thyuc té trong viéc giai quyét cac tranh
chap thwong mai ma con 1a mot bude di
chién lugc trong hoi nhap quéc té. Do do,
nuée ta nén xay dung quy dinh vé Quasi-
contract, nhung can phai thyc hién nghién
ctru k¥ ludng dé xac dinh cach thirc ap dung
va tranh su chong chéo véi cac quy dinh
hién hanh.

% CPTPP: Comprehensive and Progressive
Agreement for Trans-Pacific Partnership la Hiép
dinh Ddi téc Toan dién va Tién bo xuyén Théi Binh
Duong.

27 EVFTA: EU-Vietnam Free Trade Agreement la
Hiép dinh Thuong mai Ty do gitra Lién minh Chéu
Au (EU) va Viét Nam.

%8 RCEP: Regional Comprehensive Economic
Partnership 12 Hiép dinh Déi tac Kinh t& Toan dién
Khu vuc.



	QUASI-CONTRACT:
	GÓC NHÌN TỪ PHÁP LUẬT ANH QUỐC
	VÀ LIÊN HỆ VỚI PHÁP LUẬT VIỆT NAM
	1. Đặt vấn đề
	2. Tổng quan về Quasi-contract
	2.1. Khái niệm Quasi-contract
	2.2. Đặc điểm của Quasi-contract

	3. Quasi-contract trong pháp luật Anh
	3.1. Lịch sử hình thành của pháp luật Anh về Quasi-contract
	4. Một số quy định tương tự Quasi-contract trong pháp luật Việt Nam
	6. Kết luận





