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Tom tat: Nghién ciru kinh nghiém phap ludt va thyc tién ciia Hoa Ky trong viéc bao
dam quyen bdu cir ciia cong déan théng qua ving dung bo phiéu dién twr, nhom tac gia dwa
ra mét sé khuyén nghi cho Viét Nam trong viéc bao dam quyen bau cir ciia céng din &
nuoc ngoal gop phan ndng cao hiéu qua cua hoat dong bau cir mét cach toan dién, phi
hop véi cdc nguyén tac hién dinh vé bau cir hién nay.
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Abstract: Drawing on the legal framework and practical experience of the United
States in the use of electronic voting, this article offers recommendations for Viet Nam
on safeguarding the voting rights of citizens residing abroad. The proposed measures
aim to enhance the overall effectiveness of electoral administration in conformity with
the constitutional principles governing elections.
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1. Viéc dam bao quyén bau cir cia
cong déan Viét Nam & nwéc ngoai theo
phap luét Viét Nam hién hanh

L.1. Co s6 thuwe thi va bio dim quyén
bdu cir ciia céng din 6 nwéc ngoai dwa
trén cdc nguyén tic bau ci

Hién nay, Hién phap nam 2013 quy
dinh bon nguyen tac bau cu, do la: “Pho
théng, binh dang, truc tiép va bo phiéu kin”’
(khoan 1 Diéu 7 Hién phap nim 2013), mdi
nguyén tic mang nhiing ¥ nghia khac nhau
trong viéc bao dam quyén bau cir va la
phuong tién dé chuyén hoa y chi nhan dan
vao qua trinh ra quyét dinh quan trong cia
cac co quan dai dién. Luat Bau cur dai biéu
Qudc hoi va dai biéu Hoi dong nhan dan

* ThS., Giing vién Khoa Luat Hanh chinh, Truong
Pai hoc Luat Tp. H6 Chi Minh. ‘
" Truong Dai hoc Luat Tp. H6 Chi Minh.

nim 2015 (Luat Bau cir) di khang dinh
nhiing nguyén tic dugc ghi nhan trong Hién
phép ngay tai Piéu 1. Cu thé ndi dung va y
nghia ting nguyén tic' nhu sau:

(i) Nguyén tic phd thong nhim bao
dam bét ky cong dan nio théa man cac diéu
kién luat dinh déu c6 quyén bau ctr, khong
phan bi¢t dan tdc, ton gido, vung mién, do
tudi, gi6i tinh, nghé nghiép, thoi han cu
tra... Nguyén tic nay thé hién tinh dan chi
ctia bau ctr, doi hoi Nha nude phai tao diéu
kién thuén loi dé cong dan thyc hién quyén
bau cir, phan anh sy tham gia ctia nhan dan
trong bau cir.

! Nguyén Piang Dung, Luu Binh Duong, Pinh Vin
Liém (chu bién), Gido trinh Ludt Hién phap Viét
Nam, Nxb. Pai hoc Quéc gia Ha Noi, Ha Noi, 2021,
tr. 206-208.
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(i) Nguyén tic binh dang thé hién gia
tri phiéu bau cua mdi cr tri 1a ngang nhau,
khong phan biét vé chuc vu, dia vi... Moi
cong dan déu dugce d6i xir nhu nhau trong
qua trinh bau ctr, khong ai duoc dbi xir uu
dai hay bi phan biét d6i xur vi bit ky yéu td
nao. Piéu nay goép phan khang dinh quyén
luc cta nhan déan trong viée quyét dinh cac
van d¢ quan trong cua dit nudc ma trudc
tién 1a bau ra nhiig nguoi ding dau trong
cac co quan dan cu.

(iii) Noi ham nguyén tic bau cu truc
tiép yéu cau cir tri phai tryc tiép bau ra
ngudi dai dién va chuyén giao quyén luc
truc tiép cho nguoi dai dién, khong qua
khau trung gian nao. Nhan dan c6 quyén bo
14 phiéu cia minh mét cach truc tiép tai don
vi bau ctr hodc thong qua buu dién, qua cac
phuong tién thong tin dai chiing dé bau trén
hé thdng co quan dan cir. Pidu nay nhim
bao dam nhan dén tryc tiép lya chon ngudi
dai dién va nguoc lai, nguoi dai dién (trang
ctr trong ky bau cir) tryc tiép nhan quyén
luc tir nhan dan.

(iv) Nguyén tic bo phiéu kin thé hién
tam quan trong ctia ¥ chi cir tri, tranh trudng
hop bi tac dong qué mirc hodc bi anh huong
bdi cac nguyén nhan khach quan ma viéc bo
phiéu khong xac dinh dugc dang y chi cir
tri. Viéc bau cir cua ctu tri phai dugc dam
bao bi mat. La phiéu phai dugc cir tri bo
trong khong gian kin, khong chiu bat ky tac
dong tir bén ngoai lam 1éch di nguyén vong
chinh dang cua hg. Trong truong hop nho
nguoi khac viét ho, nguoi viét ho phai bao
dam bi mat phiéu bau cua cir tri. Nguyén tic
nay nham dam bao su tu do cua ctr tri trong
Iira chon trén phiéu bau cua ho.

Hién nay, nguyén tic bau cir truc tiép
va bo phiéu kin ¢ nudc ta dang duoc ap
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dung theo hudng quy dinh cu tri phai tu
minh dén tan khu vuc bod phiéu dé tu tay bo
phiéu vao hom phiéu. Bién phéap nay cé uu
diém 13 han ché nhiing sai sot trong bau cir.
Tuy nhién, quy dinh nay khong tao diéu
kién cho mot sé nhom cong dan thuc hién
quyén bau cir trong thuc tién, mac du ho
van c6 quyén bau ctr. Can khing dinh ring,
nguyén tac bau ctr tryc tiép va bo phiéu kin
khong loai trir viéc bau ctr thong qua buu
dién hay bfmg Internet... vi thuc chit,
nhting phuong tién nay chi mang tinh k¥
thuat giup cu tri thuan lgi hon trong viéc
b6 phiéu®. Noi cach khac, viéc bé phiéu
thong qua cac cong cu hd trg nhung van
bao dam nhan dén tryc tiép lya chon ngudi
ma minh tin nhi¢ém ma khoéng bi tac dong
tor bén ngoai vao lya chon bo phiéu thi van
thoa man nguyén tic bau cir truc tiép va bo
phiéu kin.

Chinh sy thyc thi chua linh hoat nguyén
tic bau cir truc tiép va bo phiéu kin da lam
phat sinh vin dé quyén bau ctr cia cong dan
Viét Nam & nudc ngoai chua thuc sy dugce
bao dam.

1.2. Thue tién bio dim quyén bau civ
ciia cong dan Viét Nam tai nwoc ngoai

Hién nay, khoan 4 Diéu 29 Luat Bau cur
dd quy dinh vé quyén bau cir ciia cong dan
Viét Nam & nudc ngoai, day la mot budce
tién so v&i cac quy dinh vé bau cir trudc
day. Theo d6, cong dan Vi¢t Nam dang
cong tac, lao dong, hoc tap, du lich hoac
sinh séng tai nudc ngoai du didu kién theo
quy dinh ctia phap luat c6 quyén tham gia
bau ctr, nhung dé thuc hién dugc quyén bau
ctr ctia minh thi ho phai trd vé Viét Nam

2 Vi Vin Nhiém (cha bién), Gido trir}h Ludt Hién
phap Viét Nam, Nxb. Hong Puc, H6 Chi Minh,
2021, tr. 280-281.
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trong khoang thoi gian tir sau khi danh sach
ctr tri dd duoc niém yét dén trude thoi diém
b6 phiu 24 gio> va dén Uy ban nhan dan
cap xa xuét trinh ho chiéu c6 ghi quéc tich
Viét Nam dé dugc ghi tén vao danh sach ctr
tri, nhan thé ctr tri. Tuy nhién, néu quy dinh
theo huéng nhu vay dong nghia véi viée
“cong dan Viét Nam ¢ nudc ngoai” chi
dugc quyén bau cir khi ngudi d6 c6 mat tai
Viét Nam tai thoi gian dién ra bau ct.

Piéu 30 Luat Bau ctr di quy dinh céc
truong hop khong dugc ghi tén vao danh
sach ctr tri gom: Nguoi dang bi tudc quyén
bau cir theo ban an, quyét dinh ctia Toa an
d3 c6 hiéu luc phéap luat, nguoi bi két an tir
hinh dang trong thoi gian cho thi hanh an,
ngudi dang chap hanh hinh phat ti ma
khong duoc hudng an treo, ngudi mat ning
lyc hanh vi dan sy néu dén trudc thoi diém
24 giod ma van chua dugc khoi phuc quyén
bau cur, duoc tra lai tw do hodc dugc co
quan c6 thdim quyén xac nhan khong con
trong tinh trang mat ning luc hanh vi dan
su. Co thé thay, du cong dan Viét Nam &
nudc ngoai khong thudc nhém chu thé
khong dugc ghi tén vao danh sach ctr tri, tuy
nhién, quyén bau cir cta ho lai bi gi6i han
khi ho chi dugc quyén bau cir khi dang co
mit tai Viét Nam vao thoi diém bo phiéu.

Nguyén nhan cta thuc trang trén xuét
phat tir cach ap dung c6 phan “ctmg nhic”
vé nguyén tic truc tiép va bo phiéu kin
trong phap ludt bau cir hién nay nhu da phan
tich. Nhiing cong dan Viét Nam & nudc
ngodi vao ngay bau cir khéng dap tmg duoc
nguyén tic bo phiéu truc tiép va bo phiéu
kin, do d6, vé co ban ho s& khong thuc hién
dugc quyén bau cir ciia minh. Viéc quy dinh
theo huéng nay cho thiy du quyén bau cur
cia cong dan Viét Nam ¢ nudc ngoai da

duoc ghi nhan, nhung trén thuc té, co ché
dé bao dam thyc hién con mang tinh hinh
thirc. Su bat cip trong quy dinh nay lam
giam hiéu qua cua nguyén tic bau ctr binh
déng, phé thong, tao nén su han ché khong
can thiét ddi véi quyén bau cur cua cong
dan.

2. Kinh nghiém trong viéc hé trg
cong din & nwéc ngoai thue hién quyén
biu cir biang b6 phiéu dién tir ciia Hoa Ky

Viée bao dam quyén bo phiéu cua cong
dan ¢ nudc ngoai da duge Hoa Ky quan tdm
va tim kiém giai phap tir rit som. Hoa Ky
dd tao phuong thirc bo phiéu cho mot bo
phén cong dan trong nhitng truong hop dac
biét kho khin khong thé bo phiéu truc tiép
(trong d6 c6 cong dan & nudc ngoai) dugce
goi 13 “bo phiéu vang mat”3. B6 phiéu ving
mit bat nguon tir thoi Noi chién, khi nhiing
ngudi linh dugce phép boé phiéu qua duong
buu dién vi phai chién dau xa nha. Quy dinh
nay sau do da dugc m¢é rong cho nhiing
thuong dan khong thé thyuc hién quyén cia
minh do nhiéu 1y do, bao g@)m ca bénh tat,
di du lich hoac cong dan tai nude ngoai.

B6 phiéu vang mit cho téi nay ghi nhan
hai hinh thirc pho bién nhét 1a: (1) Bé phiéu
qua thu; va (2) Bo phiéu dién tir. Nhu da dé
cap trong phan m& dau, pham vi nghién ctru
ctia bai viét 12 phuwong thirc bo phiéu dién tir
- mot phuong thirc dugc xem 14 tién bo hon
va dang ngdy cang thu hat nhiéu sy quan
tam. Trong phan nay, bai viét tap trung phan
tich cac chinh sach phap ludt & cép lién

3 U.S. Vote Foundation, How to Vote from Abroad:
An Overseas Voting Explainer from U.S. Vote
Foundation, https://www.usvotefoundation.org/vote-
from-abroad-overseas-voting#how-absentee-voting-

differs-for-overseas-voting-and-military-voters, truy
cap ngay 13/01/2024.
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bang ciing nhu thyc tién lién quan dén van
dé nay tai Hoa Ky.

2.1. Phap ludt lién bang

Trong pham vi tiép can va nghién ciru
cac diéu luat lién quan dén muc tiéu bai
viét, nhom tac gia sé& st dung Hién phéap
Hoa Ky (Constitution of the United States®)
va BO luat Hoa Ky (The United States
Code®) 1am co s nghién ctru chinh vé phap
ludt lién bang Hoa Ky. Luat lién bang dugc
goi 1a dao luat (Statute), tuy nhién, can luu
y rang Bo luat Hoa Ky (The United States
Code) chi 1a két qua cua viéc “phap dién
hoa” cac dao luat lién bang, ban than Bo
luat khong phai 1a mét luat ma 1a cac dao
luat duge sap xép theo trat tu logic® dé dé
dang tham chiéu.

2.1.1. Hién phdp

Hién phap Hoa Ky, Luat cao nhét cua
Hop ching qudc Hoa Ky, sau 27 1an sira doi
thong qua 27 tu chinh an ké tir khi ¢6 hiéu
lyc ndm 1789 dugc xem 1a Hién phap thanh
van lau doi nhét va van c6 hiéu luc cho dén
thoi diém hién tai’. Cac lan sira doi thong
qua cac ban tu chinh an thé hién su dé cao
quyén bau cir ctia cong dan, cu thé & mot sd
diéu luat sau®:

4 Constitution of the United States, https://www.
senate.gov/about/origins-foundations/senate-and-con
stitution/constitution.htm#a2_secl, truy cdp ngay
13/01/2024.

5 The United States Code, https://uscode.house.gov/
browse/prelim@title2/chapter1&edition=prelim, truy
cap ngay 13/01/2024.

8 USIS Group, Gidi thiéu hé thong phép ludt Hoa Ky
(Phdn 2) (usis.us), truy cap ngay 13/01/2024.

7 Sean Gorman, Goodlatte says U.S. has the oldest
working national constitution, 22/9/2014, https://ww
w.politifact.com/factchecks/2014/sep/22/bob-goodlat
te/goodlatte-says-us-has-oldest-working-national-con
s/, truy cap ngay 13/01/2024.

8 Constitution of the United States, tldd.
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(i) Quyén bau ctr ciia cong dan Hoa Ky
s& khong bi Hoa Ky hodc bat ky Tiéu bang
nao tir chdi hodc han ché vi 1y do chung tdc,
mau da hodc tinh trang nd 1¢ trudc day (Tu
chinh 4n XV nam 1870).

(ii) Quyén bau cir ciia cong dan Hoa Ky
s& khong bi Hoa Ky hodc bat ky Tiéu bang
nao tir chdi hodc han ché vi 1y do giéi tinh
(Tu chinh an XIX nam 1920).

(iii) Quyén bau cir cua céng dan Hoa
Ky trong bat ky cudc bau cir so bd hodc bau
ctr ndo khéac cho Tong thong hoidc Phé Tong
thong cho céc dai ctr tri cho Tong thong
hoic Phé Tong théng, hodc cho Thuong
nghi si hodc Pai dién tai Qudc hoi, s& khong
bi Hoa Ky hodc bat ky Tiéu bang nao tir
chéi hodc rat gon vi 1y do khong ndp bét ky
khoan thué bau ctr hodc thué nao khac (Tu
chinh an XXIV ndm 1964).

(iv) Quyén bau ctr cua cong dan Hoa
Ky tir mudi tam tudi tré 1én sé& khong bi
Hoa Ky hoic bat ky Tiéu bang nao tir chdi
hodc han ché vi 1y do tudi tac (Tu chinh 4n
XXVInam 1971).

Pao luat ciia Hoa Ky bao vé quyén bau
clr ctia cong dan dudi nhidu khia canh, tao
diéu kién thuc thi nén dan chu. Tuy nhién,
van dé lién quan d&én quyén bau ctr cua cir
tri & nudc ngoai khong dwoc dé cap mot
cach cu thé trong Hién phap. Nhung khong
vi vy ma quyén bau cir cia nhirng chi thé
nay bi loai bo hodc khong dugc xem trong
ngang bang voi cac chu thé khac. Theo do,
tu chinh an IX da thé hién r&: “Viéc li¢t ké
mét sé6 quyén trong Hién phdp sé khong
dwoc hiéu la phu nhan hodc ha thd'p nhitng
quyén khdc ma nguoi dan nam giiv”. Nhitng
quyén va nhimng chi thé khong duoc dé cap
truc tiép s& duoc diéu chinh boi cac dao luat
lién bang. Do d6, can thiét c6 sy din chiéu
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va tham khao cac quy dinh cu thé trong cac
dao luat lién quan vé bau cir.

2.1.2. Pgo luat lien bang vé bau cir

Dé cu thé hoa cac quy dinh trong Hién
phap, bai viét tap trung nghién ctru dao luét
B phiéu va bau cir (Voting and Elections®)
tai Muc s 52 B0 luat Hoa Ky lién quan dén
van dé dam bao quyén bau cir cho cac cir tri
¢ nudc ngoai.

Tai Piéu 10101 Chwong 101 Phan 1 cua
Pao luat Bo phiéu va bau cur da xac dinh:
“Tat cd cong dan Hoa Ky, nhitng nguoi c6
dii diéu kién theo ludt dé bo phiéu trong bat
ky cude bau cir nao ciia nguoi din ¢ bat ky
tiéu bang, lanh thé, quan, hat, thanh phé,
giao xu, thi tran, khu hoc chanh, dé thi hodc
phdn khu lanh thé khdc, sé c¢é quyén va
diege phép bé phiéu trong tat ca cdc cude
bau cir ma khong phdn biét ching téc, mau
da [...] 7. Didu luat chung nay 1a co s& nén
tang dé bat ky cong dan Hoa Ky nao du diéu
kién cha thé dé tham gia vao qua trinh bau
ctr s& khong chiu bat ky han ché nao vé
chung tdc va cac van dé phan biét doi xur
khac, ké ca khoang cach dia Iy ddi véi cac
cong dan Hoa Ky ¢ nudc ngoai.

DPong thoi, Pao luat Bo phiéu ving mat
cia cong dan la quan nhan va cong dan &
nudc ngoai nam 1986 (The Uniformed And
Overseas Citizens Absentee Voting Act -
UOCAVA) va Pao luat Trao quyén cho ctr
tri trong quan d6i va & nudc ngoai (The
Military and Overseas VVoter Empowerment
Act - MOVE Act) stra d6i UOCAVA dé
thiét 1ap cac thu tuc dang ky cur tri méi va
b6 phiéu viang mit ma cac bang phai tuan
theo trong tt ca cac cudc bau cir lién bang®

9 The United States Code, tldd sé (5).
10°U.S. Department of Justice, The Uniformed And
Overseas Citizens Absentee Voting Act, 2023,

d3 dugc hop nhét trong Chuong 203 Pao
luat Bo phiéu va bau cur véi tén: “Ddng ky
va bé phiéu béi cir tri la qudn nhdn ving
mdt va cir tri ¢ nuede ngodi trong bau cir van
phong lién bang” (52 U.S. Code Chapter
203 - Registration and voting by absent
uniformed services voters and overseas
voters in elections for Federal officell).
Theo d6, tai Chuong nay, cac quy dinh lién
quan dén dam bao quyén bau cir cta céc clr
tri & nudc ngoai trong thoi gian dién ra bau
ctr duge dé cap mot cach truc tiép va cu thé.
Hé théng phap luat lién bang Hoa Ky vé
bau cir dd danh ra mot Chuong dé diéu
chinh vé van dé nay, tir d6 cho thiy quyén
cong dan, cu thé 1 quyén cir tri dugc bao vé
mot cach toan dién va hop ly dudi goc do
dan chu, binh dang.

Trong Chuong nay, tai Piéu 20310.(1)
va Piéu 20310.(5)*? dinh nghia cu thé vé
cac d6i tuong cir tri 13 quan nhan ving mit
va ctr tri & nudc ngoai. Theo dé, cac chu thé
nay s& duoc bao vé bang cac quy dinh tai
Chuong nay va cé thé khai quat hoa ho
thanh 3 nhém d6i twong nhu sau'®: (1)
Thanh vién cua Luc lugng quéan sy lién
bang Hoa Ky (United States Uniformed

https://www.justice.gov/crt/uniformed-and-overseas-
citizens-absentee-voting-act,  truy cdp  ngay
13/01/2024.

1 Cornell Law School, 52 U.S. Code Chapter 203 -
Registration and voting by absent uniformed services
voters and overseas voters in elections for federal
office, Legal Information Institute, https://www.law.
cornell.edu/uscode/text/52/subtitle-11/chapter-203,
truy cap ngay 13/01/2024.

12 The United States Code, title 52, subtitle II,
chapter 203, §20310, https://uscode.house.gov/view
xhtml?req=(title:52%20section:20310%20edition:pr
elim)%200R%20(granuleid:USC-prelim-title52-sect
ion20310)&f=treesort&num=0&edition=prelim, truy
cép ngay 13/01/2024.

13 U.S. Department of Justice, tldd.
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Services') va doi tau budn qubc gia du didu
kién bau cir; (2) Thanh vién gia dinh cta ho;
(3) Cur tri Hoa Ky du diéu kién cu tra bén
ngoai Hoa Ky. Noi dung chinh ciia cac diéu
luat trong Chuong nay quy dinh cu thé vé
trach nhiém lién bang (Piéu 200301%),
trach nhiém ctua Thu ky dao luat UOCAVA
(Diéu 20301a'®), trach nhiém ctua Nha nudc
(Diéu 20302'7) trong cac van dé dam bao
quyén bau cir ving mit cho cac ddi tugng
da dé cap, bao gdm qua trinh dang ky, phan
phdi phiéu bau, thu tuc thu thap va van
chuyén 14 phiéu, dong thoi khuyén khich ap
dung, cai tién cac Chuong trinh hd tro bau
cu lién bang dé thuan lgi cho viéc trién
khai, thi hanh ciing nhu xt 1y vi pham. Pac
biét, tai Piéu 20311.(c)'® da d& cap dén

14 Thuat ngit “uniformed services” c6 nghia 1a Quan
d6i, Hai quan, Khong quan, Thuy quan luc chién,
Luc luong Vii try, Canh sat bién, Co quan Khi quyén
va Pai duong Quéc gia va Dich vu Y t& Cong cong,
The United States Code, title 37, chapter 1, 8101,
https://www.govinfo.gov/content/pkg/USCODE-202
0-title37/html/USCODE-2020-title37-chapl-sec101.
htm#:~:text=(3)%20The%20term%20%22uniformed
LAdministration%2C%20and%20Public%20Health%
20Service, truy cap ngay 13/01/2024.

15 The United States Code, title 52, subtitle II,
chapter 203, 820301, https://uscode.house.gov/view.
xhtml?reg=granuleid: USC-prelim-title52-section203
01&num=0&edition=prelim, truy cdp ngay
13/01/2024.

16 The United States Code, title 52, subtitle II,
chapter 203, 8§20301a, https://uscode.house.gov/
view.xhtml?reg=granuleid:USC-prelim-title52sectio

n20301a&num=0&edition=prelim, truy cdp ngay
13/01/2024.

17 The United States Code, title 52, subtitle II,
chapter 203, §20303, https://uscode.house.gov/view
xhtml?req=granuleid:USC-prelim-title52-section203
02&num=0&edition=prelim, truy cdp ngay
13/01/2024.

18 The United States Code, title 52, subtitle II,
chapter 203, 820311, https://uscode.house.gov/view.
xhtml?req=granuleid:USC-prelim-title52section203

11&num=0&edition=prelim, truy cép ngay
13/01/2024.
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chuong trinh thi diém coéng nghé. Nguoi
dugc Tong théng chi dinh khi tién hanh
chuong trinh thi diém phai xem xét mot sb
van d& quan trong lién quan dén bo phiéu
dién tir, mang riéng 4o, cac k¥ thuat bao mat
thong tin... Nhu vay, dé hoan thién va cai
tién quy trinh bau ctr cho cac ddi tuwong 1a
cong dan ving mat, cong nghé va cac bién
phap lién quan dén ky thuat da duoc ghi
nhan truc tiép trong phap luat lién bang, mo
duong cho viéc tmg dung va phat trién lau
dai trong hé thong bau ctr.

Nhu vay, Chuong 203 dugc hop nhét tir
UOCAVA va MOVE Act da quy dinh cu
thé vé cac cach thirc trién khai bau cir cho
cong dan Véng mat do dang thuc hién nhiém
vu quan sy hodc ¢ nude ngoai. Mot trong sb
nhimg diém dang ch y 1a sy dé& cap dén
tmg dung cong nghé, ky thuat dé thuan loi
va hd trg viée thuc hién bau cir tot hon cho
cac chu thé nay. Pong thoi, cic quy dinh
khac trong Pao luat B6 phiéu va bau cur
cling dé cap dén van dé nay khi xay dung
cac quy pham phap luat vé bau cir. Pon cir
nhu Diéu 20901.(b).(1).(F)* d& cap dén
viéc thanh toan cho cac Tiéu bang trong cac
hoat dong nham cai thién viéc quan 1y bau
ctr: “Cdi tién, mua lai, cho thué, sia doi
hodc thay thé hé thong bau cir, cong nghé
va phwong phdp bé phiéu va kiém phiéu”,
mo dudng cho viéc cai tién va ung dung
cong nghé vao bau cir dudi sy tai tro thanh
toan tr Chinh phu thong qua sy quan ly va
day nhanh sy thanh toan kinh phi tir Quan
trt  vien (Administrator of General

19 The United States Code, title 52, subtitle II,
chapter 209, subchapter 1, §20901, https://uscode.
house.gov/view.xhtml?req=granuleid:USC-prelim-
title52-section20901&num=0&edition=prelim, truy
cap ngay 13/01/2024.
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Services?®). Ngoai ra, cac nghién ciru va bao
c40 vé bo phiéu dién tir va quy trinh bau cir
lién quan dén cac cong nghé truyén thong
va mang Internet hd tro bau ctr cling dugc
tién hanh k¥ ludng nham tranh kha ning
gian 1an bau cir 2. Hién nay, cac hinh thirc
bau cir bang may don bay (lever voting
machine) hay phiéu bau duc 18 (punch card)
cling dan duoc thay thé boi cac thiét bi ky
thuat cong nghé tién tién hon; cac tiéu bang
c6 quyén ban hanh cic yéu cau vé cong
nghé bau ctr va quan 1y nghiém ngit hon
cac yéu cau duoc quy dinh tai Chuong nay
ma khong mau thuan véi cac yéu cau chung
duoc dat ra boi phap luat lién bangzz.

C6 thé thay, quyén bau cur cia céc
cong dan Hoa Ky ¢ nude ngoai dugc phap
luat lién bang Hoa Ky bao vé biang mot
Chuong riéng biét trong Pao luat Bé phiéu
va bau clr va co gia tri tham khao 1én cho
Viét Nam.

2.2. Thuec tién trong viéc irng dung bé
phiéu dién tir

Céc quy dinh xoay quanh viéc tng dung
b6 phiéu dién tir duogc thiét 1ap dé bao dam
cho nhom chu thé dic biét la quan nhan
vang miat hoic cong dan Hoa Ky & nudc
ngodi c¢6 day du quyén bau cir. Diéu nay

20 The United States Code, title 52, subtitle II,
chapter 209, subchapter 1, §20905, https://uscode.
house.gov/view.xhtml?req=granuleid:USC-prelim-

title52-section20905&num=0&edition=prelim, truy
cap ngay 13/01/2024.

2L The United States Code, title 52, subtitle II,
chapter 209, subchapter 1I, part C, 8§20985,
https://uscode.house.gov/view.xhtml?req=granuleid:
USC-prelim-title52-section20905&num=0&edition

=prelim, truy cap ngay 13/01/2024.

22 The United States Code, title 52, subtitle II,
chapter 209, subchapter IIl, part A, §21084,
https://uscode.house.gov/view.xhtml?req=granuleid:
USC-prelim-title52-section21084&num=0&edition

=prelim, truy cap ngay 13/01/2024.

duoc thé hién 15 qua Pao luat lién quan dén
bau cir va cac quy dinh cu thé diéu chinh.
Trén thuc té, day 1a nhom chu thé duoc xem
1a tiép can véi cac hé thong bau cir tién tién
tr som khi thtr nghiém tai Hoa Ky. Mac du
cho dén nay, van con nhiéu nghi ngd vé su
an toan va tinh bao mat xung quanh cau
chuyén bau cir théng qua mang Internet va
cong nghé s6, tuy nhién, nhitng gi ma Hoa
Ky da thtr nghiém va cac bai hoc kinh
nghiém vén 1a van dé dang quan tam.

Lan dau tién cac ctr tri 13 quan nhédn
vang mit va cong dan Hoa Ky & nudc ngoai
duoc tiép can v6i hé théng bau ctr qua mang
la vao nam 2000. Tai thoi diém nay,
Chuong trinh HO tro Bau cir lién bang
(FVAP) da thuc hién thtr nghiém véi du an
“Bo phiéu qua Internet” (VOI), cho phép
cac thanh vién cua quan ddi dang ¢ nudc
ngoai dugc bo phiéu truc tuyén trong cudc
bau ctr thang 11. Pay la lan dau tién cong
dan Hoa Ky thuc su bo phiéu trén Internet
trong mot cude bau cir & Hoa Ky, Du ung
dung cong nghé tir sém dé dam bao quyén
bau ctr cho cac chu thé dic biét 1a thé, tuy
nhién, cho dén thoi diém hién tai, Hoa Ky
van chua thyc sy c6 hé thong bo phiéu dién
t¢ nao dugc cho la hoan thién va c6 kha
nang khic phuc triét dé nhiing rii ro trén
khong gian mang lién quan dén tinh bao
mat, quyén riéng tu va sy xam nhap bét hop
phap tir cac bén bét chinh.

Heé thong bo phiéu dién tir tién tién nhat
dua trén ung dung cong nghé Blockchain

2 William J. Kelleher, Internet Voting in the USA:
History and Prospects, Paper prepared for the
annual meeting of the Western Political Science
Association, 2013, p. 3, https://www.eac.gov/Willi
am-Kelleher-Internet-Voting-WPSA-Paper-July-9th,
truy cap ngay 14/01/2024.
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(chudi khéi) do cong ty Voatz®* cung cip

cho cac tiéu bang (nhu Tay Virginia,
Denver - tha d6 va thanh phd 16n nhat cia
bang Colorado mién Tay nudc My, 2 bang
khdc la Utah va Oregon) van gip phai
nhirng cdo budc nhét dinh vé tinh an ninh va
bao mat. Cac céo budc tr Vién Cong nghé
Massachusetts MIT va Co quan An ninh
mang va Co so ha tang (CISA) thudc Bo An
ninh ndi dia Hoa Ky (DHS) dugc cong bd
cho thdy ung dung Voatz va céc quy trinh
1n6i bo c6 mot s 16 hong bao mat c6 thé dan
dén viéc “cdc dang phdi doi ldp lam thay
doi, ngan chan hodac lam 1o phiéu bau cia
nguoi ding ving dung %,

Nhimg thuc t& nay cho thdy, nhing
thach thirc trong viéc Gmg dung bo phiéu
dién tir d& bao dam quyén bau cir cho cong
dan ¢ nuéc ngoai van con ton tai. Hién tai,
mot trong cac cach thirc bau cir danh cho
nhitng cong dan ¢ nudc ngoai thude tiéu
bang Tay Virginia 1a st dung dich vu cua
Democracy Live, cho phép cur tri in ra va
dién vao mot 14 phiéu sau do gui lai bang
duong buu dién?. Piéu nay dong nghia

2 Susan Greenhalgh, Internet Voting is Being
Pushed by False Claims and Deceptive Marketing,
E-Vote-ID, Seventh Joint International Conference
on Electronic Voting, 2022, https://www.researc
hgate.net/Seventh_International_Joint_Conference_o
n_Electronic_Voting_E-Vote-ID_2022, truy cép
ngay 14/01/2024.

% Susan Greenhalgh, Internet Voting is Being
Pushed by False Claims and Deceptive Marketing,
E-Vote-ID, Seventh Joint International Conference
on Electronic Voting, 2022, https://www.researchgat
e.net/profile/David-Duenas-Cid/publication/3643099
28 Seventh_International_Joint_Conference_on_Ele
ctronic_Voting_E-Vote-ID 2022.pdf, truy cdp ngay
14/01/2024.

% Kevin Collier, West Virginia backtracks on using
smartphone voting app in state primary, NBC News,
2020, https://www.nbcnews.com/tech/tech-news/
west-virginia-backtracks-using-smartphone-voting-

18

rang, sau mot thoi gian tng dung bod phiéu
dién tir, tiéu bang nay di quay tro lai
phuong thirc dau tién ho st dung cho cong
dan & nudc ngoai, d6 1a bo phiéu ving mat
qua thu (b6 phiéu qua duong buu dién).

2.3. Danh gia chung tir kinh nghiém
ctia Hoa Ky

T nhitng phéan tich trén c6 thé thiy,
Hoa Ky dem lai mét s6 kinh nghiém c6 gia
tri tham khdo cho Viét Nam trong cac van
dé lién quan dén khung phap 1y 1an cich
thirc trién khai trén thyc té.

Vé khung phap luat, Hoa ky cht trong &
mirc t6i da viéc bao vé quyén cho cong dan
nude minh. Doi véi nhitng chu thé dac biét
la cong dan Hoa Ky ¢ nudc ngoai vi ly do
quan sy hay cac ly do ca nhan khéac, Hoa Ky
c6 nhimg quy pham phap lut riéng diéu
chinh cach thirc bau cir cho ho. Diéu nay thé
hién rang day 1a mot qudc gia nim bat duoc
rat tt vé cac dbi tuong can bao dam vé
quyén bau cir va can c6 quy dinh chi tiét
bao vé quyén chinh dang cho ho. Pong thoi,
d6i voi nhitng van dé lién quan dén cai tién,
phat trién va hoan thién hon cac quy trinh
bau ctr, phap luat lién bang di theo hudng
quy dinh m& va mang tinh chat dy phong tot
cho nhiing thay doi ciia xa hoi khi dé cap
dén van dé tmg dung cong nghé cho cac
hoat dong bau cir trong twong lai. Nhimg
van dé lién quan dén bo phiéu dién t& duoc
dé cap truc tiép trong dao luat vé bau ci,
van d& vé ngan sach s dung trong thur
nghiém va (mg dung céng nghé vao bau cir
cling dugc quy dinh mét cach chat ché (lién
quan dén han mc ngan sach duoc sir dung
va cac bao cao ngan sach cu thé).

app-state-primary-n1145571, truy cdp  ngay
14/01/2024.
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V& thuc tién, mot vu diém ndi troi cua
Hoa Ky 1a da dua nhitng giai phap thuc té
cho van dé& dam bao quyén bau cir ciia cong
dan tai nudc ngoai tir rat som. Tuy nhién,
nhin tir goc d6 tong quan, c6 thé thay nhiing
giai phap cta ho dua ra dang theo chiéu
hudng 1ap lai. Cy thé, Hoa Ky bat dau béng
giai phap bo phiéu qua thu, sau d6 1a cai
tién hon dua ra phuong thirc bo phiéu dién
tr thir nghiém ¢ mot s6 bang. Tuy nhién,
sau nhiéu canh bao va cdo budc tir cac co
quan chuyén nganh, ho quay tr¢ lai phuong
thirc boé phiéu qua thu nhu da dé cap ddi voi
truong hop cuia Tay Virginia. Va hién nay,
trong phap luat Hoa Ky & cap lién bang lan
mot s tiéu bang nhu Tay Virginia van quy
dinh song song 2 phuong thirc 1a bo phiéu
qua thu hodc bo phiéu dién tir. Van dé 16n
nhat khi thir nghiém bé phiéu dién tir cia
mot s6 tiéu bang Hoa Ky 1a céc tiéu bang
d3 phu thudc phan 16n vao cac cong ty
cung cép nén tang cong nghé cho viéc tung
dung bo phiéu dién tir trong khi cac chu thé
nay chua dugc kiém dinh va xac minh vé
do tin cay tu cac co quan chuyén mon co
tham quyén trong viéc cung cip dich vu
cho céac hoat dong chinh tri quan trong ctua
qudc gia. Hé qua 1a cac cdo budc lién quan
dén tinh bao mat va an ninh hé thdng ngay
cang gia ting va niém tin ctia nguoi dan vé
mot hé thdng bo phiéu dién tir hoan thién
ngay cang giam.

Tur thyc tién ung dung cua Hoa Ky, co
thé rat ra nhan xét, 6 1a bo phiéu dién tir 43
khéc phuc dugc mat s6 han ché cua bau cir
truyén thdng tai My nhu cho phép cong dan
MYV ¢ nude ngoai dugc thuc hién quyén bau
ctr, tiét kiém thoi gian trong quy trinh thuc
hién va tién loi trong viéc kiém toan 14
phiéu, d& dang trong viéc dang ky va chimg
nhan ctr tri hon so v6i bo phiéu qua thu...

Tuy nhién, viéc dwa mo hinh bo phiéu dién
tor vao ap dung thanh cong trén dién rong
van 13 cAu chuyén cua tuong lai khi van dé
an ninh mang duogc kiém soat mot cach chit
ché hon.

3. Goi mé g dung bé phiéu dién tir
cho cong dan Viét Nam & nwéc ngoai tir
kinh nghiém Hoa Ky

3.1. Ggi m¢ dwdoi goc dj phap ly

Vén dé 16n nhét hién nay cta phap luat
Viét Nam khién cho cac giai phap cai thién
quyén bau cir ciia cir tri & nudc ngoai kho
c6 thé thyuc hién dugc 1a quy dinh tai khoan
4 Piéu 29 Luat Bau cir. Didu khoan nay can
som duogc diéu chinh mot cach phu hop hon
nhu dua ra cic huéng dan chi tiét. Trong
tinh trang can thiét, c6 thé dé xuat stra doi
luat hodc quy dinh mét cach cu thé trong
cac van ban huéng dan lién quan dé quyén
bau cir cia cong dan Viét Nam & nudc
ngoai thuc sy 1a mot “quyén thuc chat”.

T danh gia vé kinh nghiém cta Hoa
Ky tai muc 3, mot trong nhimg diém ndi bat
can khic phuc trong khung phap luat Viét
Nam hién hanh dé c6 thé trién khai phuong
thitc bo phiéu dién tir cho cong dan Viét
Nam & nudc ngoai d6 1a chwa c6 bét ¢t quy
dinh ndo tryc tiép goi mé vé van dé tmg
dung cong nghé trong hoat dong bau ctr
trong tuong lai. Mdc du hién nay, khoan 2
Piéu 69 Luat Bau cir cua nude ta co chiéu
huéng quy dinh kha mé khi dat ra yéu cau
“cit tri phdi tw minh, di bau cit, khéng dirgc
nho nguoi khdc bau cir thay, triv truong hop
quy dinh tai khoan 3 va khoin 4 Piéu
nay...”. Quy dinh theo hudéng nay mé
duong cho cac phuong thirc bau cir khac
nhu bé phiéu dién tir khi khong loai trir cac
hinh thirc b6 phiéu khac, chi can ctr tri dap
mg diéu kién chinh 1a ho “ty minh” bo
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phiéu. Tuy nhién, ndi dung diéu khoan tir
khoan 3 dén khoan 8 Piéu 69 da truc tiép
lam anh huong dén kha ning c6 thé tién
hanh b6 phiéu dién tir khi néi ham cua cac
Diéu khoan nay déu quy dinh vé phuong
thirc bo phiéu gidy. C6 thé thiy, quy dinh
theo hudng cir tri phai dén truc tiép khu vuc
bau ctr dé bo phiéu da khong con phu hop
trong twong lai nita. Va thuc t& rang,
phuong thire dé hién thuc hoa quyén bau cir
cho cong dan Viét Nam & nudc ngoai bang
b6 phiéu dién tr can c6 sy tro gitp rat 16n
tor khoa hoc cong nghé. Nhung hién nay,
van dé nay vuot khoi pham vi hién tai cua
Luat Bau ctr va cc van ban phap luat lién
quan cta Viét Nam. Do d6, cac diéu khoan
ciia Luat ghi nhan van dé phai t6i khu vuc
bau cir dé bo phiéu hodc mang ndi ham quy
dinh chi duoc bo phiéu gidy can duoc sua
d6i theo hudng mé rong dé dan Gmg dung
cong nghé va cai tién quy trinh bau ctr nhu
mot phuong thire du tri cho tuong lai. Pong
thoi, nhitng van dé lién quan dén ngan sach,
quan 1y thuc thi va co quan chiu trach
nhiém ciing can duoc quy dinh va thiét lap
mot cach chat ché.

Khi nhitng van dé néu trén duoc cu thé
hoa trong quy dinh phap ludt s€ tao duogc
mot co so vitng chic dé cac co quan cé thé
can clr vao d6 trién khai, tranh tinh trang khi
dua vao thuc hi¢n gdp phai cac tré ngai
trong qué trinh thyc thi, gdy lang phi thoi
gian, ngan sach va nhing sai s6t khong
dang co.

3.2. Goi mé dwéi géc dé xi hi vé nhu
cau doi mdi dé bdo dam quyén bau cir ciia
cong din Viét Nam ¢ nwdc ngoai

Yéu ciu bao dam quyén bau cir cho
cong dan Viét Nam ¢ nudc ngoai gan day
da duogc dat ra mot cach cap thiét trong
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Nghi quyét sb 27-NQ/TW cua Ban Chép
hanh Trung wong Pang khoa XIII vé tiép
tuc xay dung va hoan thi¢n Nha nudc phap
quyén xi hoi chi nghia Viét Nam trong
giai doan mé&i. Cu thé, Nghi quyét néu
nhiém vu: “Péi mdi co ché bau cir dé lua
chon dwoc nhitng nguoi xung dang dai
dién cho Nhan dan; nghién cvuu viéc bo
phiéu bdu cir ciia cong dan Viét Nam dang
0 nuwdc ngoai, lam ro nhitng truong hop
khéng dwege bau cir”.

Viéc cong dan Viét Nam ¢ nudc ngoai
can tuan theo cac diéu kién quy dinh tai
khoan 4 Diéu 29 Luat Bau cir dé thuc hién
duoc quyén bau ctr ciia minh xuét phat tir
1y do ¢ giai doan trudc, co sé ha ting k¥
thuat con han ché nén chua thé dam bao
viéce to chuc bo phiéu ngoai lanh thd Viét
Nam. Tuy nhién, v61 nhiing dot pha 16n
cua khoa hoc - k¥ thuat thoi gian qua,
nhiéu hoat dong da duogc thyc hién thong
qua nén tang Internet nhim nang cao tinh
an toan, bdo mat trong cac quy trinh véan
hanh. Viéc bat kip v6i nhiing tién bo khoa
hoc ky thuat, ing dung kip thoi cac thanh
tyu nay dé dam bao quyén bau ctr ciia cong
dan Viét Nam & nudc ngoai 1a vo cung can
thiét khi ma van dé nay da duoc néu lén
trong mot thot gian dai.

Nhin vao thuc té hién nay ¢ Viét Nam,
nudc ta dang trong tién trinh sé hoa cac dich
vu cong va ung dung khoa hoc cong nghé
vao moi mat cua doi séng xa hoi. Déng
thoi, chung ta di trién khai nhitng dé an
nhat dinh vé& viéc thuc hién quy trinh
chuyén d6i s6 nhu: Quyét dinh s6 942/Qb-
TTg vé chién lugc phéat trién chinh phu
dién tir hudng toi chinh phu sé da dat ra
nhiém vy ung dung manh mé¢, hiéu qua cac
cong nghé sb trong xdy dung, trién khai
cac ung dung, dich vu Chinh phu sb, cu thé
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1a phat trién mot nén tang phi tap trung ing
dung cho bo phiéu dién tir khi dé ra viéc
nghién ctru, phat trién tién dién t dya trén
ung dung cua Blockchain do Ngan hang
nha nudc Viét Nam dam nhan; Quyét dinh
s6 06/QD-TTg vé dé an phat trién ung
dung dir liéu vé dan cu, dinh danh va xéc
thue dién tor phuc vu chuyén dbi sb qudc
gia, voi BO cong an dong vai tro chii chot
trong viéc tién hanh xay dung céac dich vu
cong truc tuyén, trong do6 c6 viéc thuc hién
b6 phiéu dién ta®’. Diéu nay c6 nghia la
trong tuong lai, viéc bo phiéu qua thu va
b6 phiéu dién tir 1a nhimg cach thuc sé
duoc sir dung dé bao dam quyén bo phiéu
cua cong dan Viét Nam dang ¢ nudc ngoai.
Trong d6, bo phiéu dién tir an toan, wu viét
hon so véi bo phiéu qua thu va gan nhu
giai quyét dugc t6i wu cac han ché trong bo
phiéu truyén thdng 1an han ché vé van kha
ning kiém soat so v&i bo phiéu qua thu.
Hién nay, ching ta c6 nhitng thuén lgi nhét
dinh khi ma viéc dinh danh dién tor mtc 228
dang trién khai trén toan qudc, va trong
twong lai gan, mtc d6 cung cip dich vu
cong truc tuyén trén toan bd cac co quan
nha nuéc ciing s& dat muac do 2%,

Tur thyc tién thir nghiém bo phiéu dién
tr ciia Hoa Ky, c6 thé thay van dé long tin
cua nhan dan ddi véi mot hinh thire bau cir
moi can sy am hiéu nhat dinh vé cong nghé

27 Tap chi T6 chirc nha nuée, Sé dp dung bé phiéu,
bau cir dién tr, 10/10/2023, https://tenn.vn/news/
detail/56001/Se-ap-dung-bo-phieu-bau-cu-dien-tu.ht

ml, truy cap ngy 27/12/2023.

28 Theo quy dinh tai khoan 2 Piéu 12 Nghi dinh s6
59/2022/NB-CP quy dinh vé dinh danh va xac thuc
dién tur.

29 Theo nhu quy dinh tai diém a khoan 1 Diéu 11
Nghi dinh sé 42/2022/ND-CP quy dinh vé viéc cung
cAp thong tin va dich vu cong truc tuyén ciia co quan
nha nudc trén moi trudng mang.

1a diéu kién tién quyét dé c6 thé trién khai
thanh cong trén dién rong. Néu trong qua
trinh trién khai ma lién tuc vudng phai cac
c4o budc nhu mot sd tiéu bang Hoa Ky timg
gidp phai, viéc tmg dung phuong thirc bau
clr méi ndy s& khong thé tranh khoi thét bai,
va diéu nay sé& la vo cung lang phi. Do do,
khi thir nghiém tai Viét Nam, can tranh viéc
trao qua nhiéu quyén han cho bén thir ba
cung cip nén tang cong nghé va can co su
xé4c minh phdi hop tir nhiéu b phan chuyén
mon dé dam bao cong nghé duge tng dung
du tiéu chuan roi moi dua vao thir nghiém.
Giai doan thtr nghiém la giai doan rat quan
trong, n6 quyét dinh xem phuong thic d6
c6 chiém duoc long tin ctia nguoi dan
khong, c6 kha thi dé dugc ung dung vao
thuc té khong.

Két luin

Viéc trién khai phuong thirc bo phiéu
dién tir ¢& dam bao quyén bau cir cho cong
dan Viét Nam & nudc ngoai thuc té s& lam
phat sinh nhiéu yéu cau phuc tap nhu: Xay
dung khung phép ly, phat trién co sé ha
tang k¥ thudt, cac bién phap du phong bao
vé hé théng trudc cac cudc tan cong
mang... Tuy nhién, can nhin nhan rang,
ngay ca phuong thiic bo phiéu truyén thong
- phuong thirc don gian nhat duoc thuc hién
xuyén sudt qua cac ky bau cir tir trudc t6i
gid clia nudc ta cling mang nhitng khuyét
diém kho c6 thé khic phuc triét dé. Do do,
trong giai doan chuyén doi s hanh chinh
cong nhanh chong nhu hién nay, viéc xay
dung cac quy dinh dé mo duong ap dung
cho bo phiéu dién tir trén pham vi ddi tuong
la cong dan Viét Nam & nudc ngoai la dang
dé can nhic khi thuc té phuong thirc nay thé
hién vu diém vuot troi trong viéc bao dam
quyén bau ctr d6i voi nhom chu thé nay.
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