PHONG, CHONG QUAY ROI TINH DUC
TAI NOI LAM VIEC: MOT SO BAT CAP VA KIEN NGHI

Lé Hoang Nam”

Tém tit: B ludt Lao dong ndm 2019 cung cdac van ban huong dan thi hanh da cé
nhiéu quy dinh trong viéc phong, chong qudy roi tinh duc tai noi lam viéc. Tuy nhién,
ddy la van dé rdt phic tap trong viéc tlep cdn va xir ly, vi vy trong qua trinh dp dung
phap ludt khong tranh khoi nhing bdt cdp. Trong pham vi bai viét, tic gia sé chi ra
nhitng diém bat cdp dé va kién nghi huéng hoan thién phdp ludt.

Abstract: The 2019 Labor Code and its implementing regulations include multiple
provisions on preventing and combating sexual harassment in the workplace.
Nevertheless, due to the complexity of this issue and the challenges in identifying and
addressing such behavior, various shortcomings inevitably arise in practice. Within the
scope of this article, the author highlights these shortcomings and makes proposals for

improving the relevant legal framework.

Pit van dé

B0 luat Lao dong (BLLD) nam 2019 la
van ban quy pham phép luat dau tién cua
nudc ta dua ra dinh nghia vé quay ri tinh
duc (QRTD) tai noi lam viéc, mac du thuat
ngit nay trude diy da timg xuat hién trong
BLLD niam 2012. Theo d6, khoan 9 Diéu 3
BLLD nam 2019 quy dinh: “Qudy réi tinh
duc tai noi lam viéc la hanh vi ¢6 tinh chat
tinh duc cia bt ky nguoi nao déi véi ngudi
khac tai noi lam viéc ma khong dwoc nguoi
dé mong muoén hodc chdp nhdn. Noi lam
viéc la bat ky noi ndo ma nguoi lao dong
thue té lam viéc theo théa thudn hodc phan
cong cua nguoi sw dung lao dong”. NOi
dung cua diéu luat nay duoc duoc quy dinh
chi tiét tai Dibu 84 Nghi dinh sb
145/2020/ND-CP  ngay 14/12/2020 cua
Chinh phii quy dinh chi tiét va hudng dan
thi hanh mot s6 diéu cua BLLD vé diéu kién
lao dong va quan hé lao dong (Nghi dinh sb

“ThS., Cong ty C6 phan Tap doan Hoa Sen.
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145/2020/ND-CP). Theo d6, QRTD c6 thé
xay ra dudi hai dang nhu sau: Mot 1a, trao
d6i nhu dé nghi, yéu clu, goi vy, de doa, ép
budc d6i quan hé tinh duc dé 1iy bat ky loi
ich nao lién quan dén cong viéc, hoic; hai
1a, nhitg hanh vi c¢é tinh chat tinh dyc
khong nham muc dich trao doi, nhung khién
moi truong lam viée tréd nén kho chiu va bat
an, gay ton hai vé thé chét, tinh than, hiéu
qua cong viéc va cudc sdng ciia nguoi bi
quéy rbi. QRTD tai noi lam viéc dugc bicu
hién qua ba hinh thic: (i) Hanh vi mang
tinh thé chat; (ii) QRTD bang 15i néi, va;
(iii) QRTD phi 16i néi. Vé thut nglt “noi
lam viéc” dwgc hiéu 1a bat ctr dia diém nao
ma nguoi lao dong (NLD) thuc té lam viéc
theo thda thuan hodc phan cong cua nguoi
stt dung lao dong (NSDLP), bao gdm ca
nhimg dia diém hay khong gian c6 lién quan
dén cong viéc.

QRTD tai noi lam viéc tao ra moi
truong lam viéc bét an, lo léng, anh hudng
dén su binh dang gitra NLD nam va nit, gay



PHONG, CHONG QUAY ROI TINH DUC...

ra nhiing bat loi nang né vé thé chat, tinh
than cia NLD, 1am suy giam chit lugng va
ning suit lao dong, anh huong dén hinh
anh, uy tin cta doanh nghiép. Tai Viét
Nam, chua c6 mot théng ké chinh thirc nao
vé vin dé nay, tuy nhién theo mot nghién
cuu cua Bo Lao dong, Thuong binh va Xa
hoi, co to1 78,2% nan nhan 1a nlt gidi bi
QRTD tai noi lam viéc trong d6 tudi tir 18
dén 30%. Phan 16n cac nan nhan chon céach
giit im ling va chi bat dau tim kiém sy gitp
d& khi bi quiy rdi nghiém trong trong thoi
gian dai. Pay la van dé dang bao dong va
cin c6 giai phap quyét liét trong viéc
phong ngura va xur ly.

So voi BLLD nam 2012, BLLD nam
2019 d3 bd sung nhiéu quy dinh hon trong
van dé phong, chong QRTD tai noi lam
viéc, mic du vdy, van khong tranh khéi
nhiing thiéu sot, bat cap. Mit khac, cac quy
dinh cia BLLD cht yéu méi chi mang tinh
nguyén tac, chua duogc quy dinh cu thé, 1o
rang nén trong viéc &p dung khong tranh
khoi nhitng vuéng mic. Do d6, viéc hoan
thién phap luat vé phong, chong QRTD tai
noi lam viéc 1a rat can thiét.

1. Mot sb bat cap trong viéc phong,
chéng quay roi tinh duc tai noi lam viéc

Thir nhét, thiéu huéng dan trong viéc
ban hanh néi quy vé phong, chéng va xir Iy
ORTD tgi noi lam viéc

Noi quy lao dong ctua don vi sir dung
lao dong duoc vi nhu “dao luat” riéng cua

1 Mai Chi, Qudy réi tinh duc noi lam viéc: Can ché
tai du mgnh, https://nld.com.vn/cong-doan/quay-roi-
tinh-duc-noi-lam-viec-can-che-tai-du-manh-2019032
7213038014.htm, cong bé ngay 28/3/2019, truy cap
ngay 08/4/2023.

NSDLP?. Théng qua ndi quy lao dong,
NSDLP ¢ quyén ban hanh cac quy dinh
nham diéu chinh x&r sy cua NLD va NLD
phai nghiém chinh chap hanh cac quy dinh
do, truong hop khong thuc hi¢n hodc thuc
hién khong dy du cac nghia vu duoc giao
thi phai chiu cac bi¢n phap xu 1y ky luat
lao dong.

Theo quy dinh tai Piéu 118 BLLD nam
2019, NSDLD phai ban hanh ndi quy lao
dong. Hinh thtrc cua ndi quy phu thudc vao
quy md ctia don vi sir dung lao dong, néu sir
dung trén 10 NLD thi ndi quy phai bang van
ban, néu st dung duéi 10 NLD thi khong
bat budc ban hanh ndi quy bang vin ban
nhung phai théa thuan ndi dung vé ky luat
lao dong, trach nhiém vét chét trong hop
dong lao dong. Noi dung ciia ndi quy khong
duogc trai vé1 quy dinh cua phap luat lao
dong va cac quy dinh khéc cia phap luat.
Ngoai vi¢c gitt nguyén cac ndi dung cii tu
b luat trude day, BLLD nim 2019 bo sung
thém 03 ndi dung ma ndi quy lao dong phai
co, do la: (1) Truong hop dugc tam thoi
chuyén NLD lam viéc khac so voi hop dong
lao dong; (ii) Nguoi c6 tham quyén xir Iy ky
luat lao dong, va; (iii) Phong, chéng va xir
Iy QRTD tai noi lam viéc.

Lién quan dén ndi dung phong, chdng
QRTD tai noi lam viéc, khoan 1 Diéu 85
Nghi dinh sb 145/2020/ND-CP quy dinh
NSDLD phai ban hanh noi quy hoac phu luc
dinh kém ndi quy dé quy dinh noi dung co
ban nhu sau: Nghiém cam hanh vi QRTD
tai noi lam vi¢c; quy dinh chi tiét, cu thé vé

2 Truong Dai hoc Luat Ha Noi, Gido trinh Lugt Lao
dong Viét Nam, tap 1, Nxb. Céng an nhan dén, Ha
Noi, 2018, tr. 312.
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cac hanh vi QRTD tai noi lam viéc phu hop
voi tinh chét, dic diém cua cong viéc va noi
lam viéc; trach nhiém, thoi han, trinh tu, thu
tuc xtr 1y noi bo ddi véi hanh vi QRTD tai
noi lam viéc, bao gém ca trach nhiém, thoi
han, trinh ty, thu tuc khiéu nai, t6 cdo; giai
quyét khiéu nai, t6 cdo va cac quy dinh c6
lién quan; hinh thae xur 1y ky luat lao dong
d6i voi nguoi thuce hién hanh vi QRTD hoic
ngudi td cao sai sy that twong ng véi tinh
chat, mirc d6 cua hanh vi vi pham; boi
thuong thiét hai cho nan nhan va cac bién
phap khic phuc hiu qua.

Phong, chéng QRTD tai noi lam viéc
khong phai la mot van dé méi, trude day
BLLD nam 2012 cling da c6 nhitng quy
dinh vé van d& nay, tuy nhién, maéi chi dirng
lai & cac quy dinh chung. C6 thé ndi, QRTD
tai noi lam viéc 1a van dé kha “nhay cam”
va kho tiép can dé dit ra cac quy dinh noi
bo phu hop véi didu kién, hoan canh cua
don vi sit dung lao dong. Véi nhiéu noi
dung doi hoi tinh chuyén mon, ky thuat cao
nhu: Nhan dién hanh vi QRTD phu hop vai
dac thu linh vuc hoat dong; phan dinh gitra
hanh vi quay rdi va hanh vi giao tiép thong
thuong; xay dung quy trinh, thu tuc xir ly
dam bao tinh logic, chat ché... khong phai
don vi su dung lao dong nao cling c6 du kha
nang thyc hién, dic biét 1a ddi voi cac don
vi ¢6 quy md nho, ning lyc con han ché.
Trong khi ddy 1a 1an dau tién NSDLD phai
xay dung va ban hanh cac quy dinh vé vén
dé nay nhung lai khéng c6 bat ky van ban
huéng dan nao lam cho nghia vu cua
NSDLD cang kho thuc hién.

Nam 2015, Bo Lao dong, Thuong binh
va X4 hoi da phdi hop véi Tong Lién doan
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Lao dong Viét Nam va Phong Thuong mai
va Cong nghiép Viét Nam ban hanh “Bo
quy tic tng xir vé QRTD tai noi lam viéc”
(Bo quy tic) dé huéng dan, hd tro NSDLD
va NLD xay dung, 1ong ghép vao noi quy,
quy ché cua don vi st dung lao dong céc
bién phap phong, chdng hanh vi QRTD tai
noi lam viéc. Tuy nhién, Bo quy tic nay ra
doi trong bdi canh BLLD nim 2012 via
méi dat nén tang cho cac van dé vé QRTD
tai noi lam viéc nén cd nhiéu ndi dung
huéng dan hoan toan méi, trong khi Bo quy
tic khong phai 1a van ban quy pham mang
tinh chat &p dung bat budc, vi vay, thyuc té
khéng c6 nhiéu don vi s dung lao dong
quan tdm &p dung. Pén nay, BLLD nim
2019 da quy dinh cu thé va chi tiét hon vé
van dé nay thi noi dung huéng din cua Bo
quy tic lai hep hon va c6 nhitng néi dung
khéng con phil hgp. Nhu vay, tinh dén nay,
trai qua hai BLLD va sau 08 nam ban hanh
B6 quy tic, van chua c6 mot vin ban nao co
thé huéng dan NSDLP xay dung, trién khai
cac noi dung cua BLLD vé phong, chdng
QRTD tai noi lam viéc mot cach day du,
tron ven. Do d6, can nghién ciru va som ban
hanh vin ban huéng dan NSDLD trong van
dé nay.

Tha hai, khong c6 ché tai xir [y NSDLP
ban hanh ngi quy thiéu ngi dung vé phong,
chéng QRTD tai noi lam viéc

BLLD nam 2019 c6 hiéu lyc tir ngay
01/01/2021, nhu vay, cac don vi st dung lao
dong da ban hanh ndi quy lao dong trudc
ngay nay co6 trach nhiém phai diéu chinh,
sira d6i nhitng noi dung cii khong con phu
hop, dong thoi bé sung cac noi dung mai.
Déi véi cac don vi sir dung lao dong ban
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hanh noi quy sau ngay nay thi phai can ct
quy dinh cia BLLD va ban hanh ndi quy
cho phi hop. Tuy nhién, thyc té cho thay,
¢6 nhitng don vi str dung lao dong tai thoi
diém ban hanh noi quy sau ngay BLLD nim
2019 cd hiéu lyc phédp luat nhung khong
quy dinh ni dung vé phong, chéng va xu ly
QRTD tai noi lam viéc®, ciing c6 nhitng don
vi quy dinh nhung lai rit so sai, tham chi
khong quy dinh trinh ty, thu tuc va cac hinh
thie xir Iy ky luat d6i vai hanh vi QRTD tai
noi lam viéc*. Nhitng truong hop nay,
NSDLD da vi pham nghia vy ma phap luat
lao dong da quy dinh cho ho.

Trong khi d6, Nghi dinh s
12/2022/NBb-CP  ngay 17/01/2022 cua
Chinh pha quy dinh xu phat vi pham hanh
chinh trong linh vuc lao dong, bao hiém xa
hoi, nguoi lao dong Viét Nam di lam viéc &
nudc ngoai theo hop ddng lai khong co bat
ky ché tai nao d6i voi NSDLD ¢ hanh vi
ban hanh, sir dung ndi quy khong c6 day du
ndi dung theo quy dinh cua BLLD. Viéc
thiéu vang nhiing noi dung co ban do phap
luat yéu cau, dac biét 1a noi dung vé phong,
chéng QRTD tai noi lam viéc ¢ kha ning
anh huong tryc tiép dén quyén loi caa nan
nhan, ddng thoi con tao diéu kién thuan loi
cho hanh vi QRTD dién ra tai don vi st
dung lao dong cing nhu tao ra nhiing

3 Xem thém: Cong ty Co6 phan 473, Néi quy lao
dong, http://www.jsc473.com.vn/Hinh/files/TinNoi
Bo/N%E1%BB%981%20QUY %20LA0%20%C4%
90%E1%BB%98NG%20C%C3%94NG%20TY %20
C%E1%BB%94%20PH%E1%BA%A6N%20473.pd
f, cong bd ngay 16/7/2021, truy cap ngay 17/4/2023.
4 Xem thém: Cong ty Cé phin Puong sit Pha
Khénh, Néi quy lao djng, https://duongsatphukhanh.
com.vn/Images/Product/N%E1%BB%99i%20quy%
20120%20%C4%91%E1%BB%99ng.pdf, cong bd
ngay 02/6/2021, truy cap ngay 17/4/2023.

“khoang tréng” trong nodi quy khi khdng cé
can ctr dé xtr ly ky luat NLD.

Nhu vay, mic du phap luat yéu cau
NSDLD ban hanh ndi quy lao dong phai co
day du cac noi dung di dwoc quy dinh,
nhung néu NSDLD khéng quy dinh hoic
quy dinh khong day du céc noi dung nay thi
ciing khong phai chiu bét ky ché tai nao. Do
do6, can thiét phai xem xét lai van dé nay dé
néang cao tinh tich cyc cia NSDLD trong
viéc ban hanh noi quy lao dong, dac biét
trong van dé& phong, chéng QRTD tai noi
lam viéc.

Thar ba, chua quy dinh trach nhiém cua
NSDLD khi xay ra QRTD tai noi lam viéc

Phap luat lao dong hién nay mai chi
quy dinh vé nghia vy cia NSDLD nhung lai
khong dat ra trach nhiém cia NSDLD khi
dé xay ra QRTD tai noi lam viéc. Do do,
khi xay ra QRTD tai noi lam viéc thi
NSDLD khéng phai chiu bat ci trach nhiém
nao ngay ca khi ho vi pham cac nghia vy do
phap luat quy dinh. Néu tiép tuc duy tri tinh
trang nay thi mic di co nhiéu quy dinh
nhung ciing khong thé buoc NSDLP phai
¢b géng, nd lyc, tich cuc thuc hién nghia vu
ctia minh va nhu vy cac quy dinh van chi
“nam trén giay”.

Dud¢i goc do 1y luan, quan hé lao dong
ca nhan la quan hé mua ban hang hoéa strc
lao dong. Trong do, NLD ban strc lao dong
dé d6i 1y tién cong, tién lwong do NSDLD
chi tra dé nhan hang. Tuy nhién, stc lao
dong 1a hang hoa dac bi¢t, khong thé tach
roi khoi NLD. Do d6, dé sir dung duoc hang
hoa nay buoc NSDLD phai dua NLD tham
gia vao qua trinh lao dong thong qua viéc
tuyén dung. Chinh vi NLD chi ban stc lao
dong nén NSDLD phai dam bao cac diéu
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kién dé NLD chuyén giao stc lao dong ma
khong bi anh huéng, xdm pham vé sic
khde, tinh mang, danh dy, nhan phém. Nhu
vay, mot khi NLD bi xam pham boi hanh vi
QRTD tai noi lam viéc dit ra vin dé
NSDLD d4 vi pham thoa thuan vé viéc bao
dam cac diéu kién an toan cho NLD.

V& mit thyc tién, phap luat lao dong dat
ra nhidu nghia vu cho NSDLD trong viéc
phong, chéng QRTD tai noi lam viéc. Cu
thé, theo quy dinh tai khoan 1 Diéu 86 Nghi
dinh s6 145/2020/ND-CP, NSDLD c6 cac
nghia vy sau: (i) Thyc hién va giam sat vi¢c
thuc hién cac quy dinh cia phap luét vé
phong, chéng QRTD tai noi lam viéc; (ii)
T6 chuc tuyén truyén, phd bién gido duc
phap luat va quy dinh vé phong, chéng
QRTD tai noi lam vi¢c cho NLD; va (iii)
Khi xuét hién khiéu nai, td cdo vé hanh vi
QRTD tai noi lam viéc, NSDLD phai kip
thoi ngan chan, xtr 1y va c6 bién phép bao
vé bi mat, danh du, uy tin, nhan phém, an
toan cho nan nhan bi QRTD, nguoi khiéu
nai, to cao va ngudi bi khiéu nai, bi tb cao.
Nhin chung, cac nghia vu nay tap trung vao
hai nhom chinh la nghia vu phong ngtra
QRTD tai noi lam viéc va nghia vu xu ly
QRTD tai noi lam viéc. Chinh vi vay, khi
NLD bi QRTD tai noi lam viéc c6 nhiéu
kha ning xuét phat tir viéc khong thuc hién
hodc thuc hién khong dﬁy du céc nghia vu
phong, chéng QRTD tai noi lam viéc cua
NSDLD va thu pham da lgi dung nhiing vi
pham nay dé thuc hién hanh vi véi nan
nhan. Do d0, viéc xem xét trach nhiém cua
NSDLD khi xay ra QRTD tai noi lam viéc
1a hét suc can thiét nham nang cao nhan
thirc, trach nhi¢m cua NSDLD trong vi¢c
phat trién quan hé lao dong hai hoa, tao moi
truong lam viéc lanh manh va an toan.
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Tham khao kinh nghiém nudc ngoai
cho thiy, mot sé qudc gia da dat ra tréch
nhiém cia NSDLD khi xay ra QRTD tai noi
lam viéc néu NSDLD di vi pham céc nghia
vu trong viéc phong, chéng va xt Iy QRTD
tai noi lam viéc.

Theo phap luat Hoa Ky, néu hanh vi
quay rdi tao ra méi trudong lam viéc thu dich
thi NSDLD phai chiu trdch nhiém, tru
truong hop ho chimg minh dugc ring da
ban hanh va thuc thi chinh sach phong,
chéng QRTD tai noi lam viéc va NLD
khiéu nai di khong tan dung duoc cac co
hoi phong ngira hoic khac phuc ma NSDLD
da cung cap mot cach hop ly. Mudn chang
minh dugc diéu nay buoc NSDLD phai ban
hanh va thuc hién cac chinh sach phong,
chéng QRTD tai noi lam viéc. Ngoai viéc
quy dinh bang vin ban, NSDLP con phai
tuyén truyén, giao duc, dao tao dinh ky cho
NLD vé van dé nay. Dong thoi, NSDLD
phai diéu tra mot cach nhanh chong va
khach quan ddi véi cac khiéu nai vé QRTD
va c6 hanh dong thich hop néu céc khiéu nai
d6 duoc coi la hop ly. Ngoai ra, NSDLD
ciing c6 thé chiu trach nhiém do viéc QRTD
gay ra boi nhiing nguoi khong phai NLD
nhu khach hang, nha thau... néu NSDLD
biét hoac phai biét vé hanh dong cua nguoi
d6 nhung khong thuc hién cac bién phap
khac phuc thich hop®.

Trong khi do, phap luat Philippines va
Malaysia quy dinh theo hudng budc

5 Xem thém: Charles H. Fleischer, Employment Law
101: Employer Liability for Sexual Harassment,
https://www.shrm.org/resourcesandtools/hr-topics/be
havioral-competencies/business-acumen/pages/empl

oyer-liability-for-sexual-harassment.aspx, cdng bd
ngay 22/8/2018, truy cap ngay 28/04/2023.
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NSDLD phai chiu trdch nhiém do vi pham
nghia vu xtt ly QRTD tai noi lam viéc. Cu
thé, theo phap luat Philippines, NSDLD
phai lién d6i chiu tréch nhiém vé thiét hai
phat sinh do hanh vi QRTD dugc thyuc hi¢n
tai noi lam viéc néu NSDLP da duogc théng
bao vé hanh vi d6 boi nan nhan va khéng c6
hanh dong xt ly ngay lap tac®. Tai
Malaysia, NSDLD néu khong diéu tra céc
khiéu nai vé QRTD hoic khong théng bao
cho ngudi khiéu nai vé viéc tir chéi va ly do
tr chdi diéu tra thi c6 thé pham toi va sé
phai chiu muc phat 1én dén 10.000 ringgit’.
Tuy nhién, ké tir ngay 01/01/2023 mirc phat
nay da dugc nang 1én 50.000 ringgit (twong
duong hon 250 triéu dong) theo phap luat
Malaysia®.

6 Piéu 5 Luat Chdng qudy rdi tinh duc tai noi lam
viéc nam 1995 cua Philippines. (Nguyén van: “The
employer or head of office, educational or training
institution shall be solidarily liable for damages
arising from the acts of sexual harassment
committed in the employment, education or training
environment if the employer or head of office,
educational or training institution is informed of
such acts by the offended party and no immediate
action is taken thereon”).

7 Piéu 27 Pao ludt Viéc lam (stra ddi) nam 2012
(Pao ludt A1419) cua Malaysia. (Nguyén van: “81F.
Any employer who fails— (a) to inquire into
complaints of sexual harassment under subsection
81B(1); (b) to inform the complainant of the refusal
and the reasons for the refusal as required under
subsection 81B(2); (c) to inquire into complaints of
sexual harassment when directed to do so by the
Director General under paragraph 81B(5)(a) or
subsection 81D(2); or (d) to submit a report of
inquiry into sexual harassment to the Director
General under subsection 81D(2); Employment 91
commits an offence and shall, on conviction, be
liable to a fine not exceeding ten thousand ringgit”’)

8 Piéu 34 Dao ludt Viéc lam (stra ddi) nam 2022
(Pao luat A1651) cua Malaysia. (Nguyén van:
Section 81f of the principal Act is amended by
substituting for the words “ten thousand ringgit” the
words “fifty thousand ringgit”).

Thi tw, thiéu co ché xir Iy nguoi thuc
hién hanh vi QRTD tai noi lam viéc khdng
phdi la nguwoi lao dong

Khoan 9 Piéu 3 BLLD nim 2019 dinh
nghia vé QRTD tai noi lam viéc 1a: “Hanh
vi ¢c6 tinh chdt tinh duc cua bdt ky nguwoi
nao doi véi ngwoi Khac tai noi lam viéc ma
khéng dwoc nguwoi d6 mong mudén hodc
chdp nhdn. Noi lam viéc 1a bat ky noi nao
ma nguoi lao dong thyc té lam viéc theo
thoa thudgn hogc phan cong cia nguoi S
dung lao dong”.

Theo dinh nghia nay, chi thé trong
QRTD tai noi lam viéc (bao gom nguoi
thuc hién hanh vi vi pham va nan nhan)
khong duoc xac dinh cu thé ma luat chi sir
dung cé4c thuat ngit trung tinh nhu “bat ky
nguoi nao”, “nguoi khac”. Nhu vay, dudi
goc d6 gidi tinh, nguoi thuc hién hanh vi va
nan nhan c6 thé la nam hoic la nit, khéng
c6 su phan biét vé gisi tinh, xu hudng tinh
duc hay ban dang gigi. Nguoi QRTD va nan
nhan c6 thé 1a nguoi khac gisi hodc nguoi
cling gigi°. Dudi goc do mbi quan hé giira
nguoi thuc hién hanh vi va nan nhéan, c6
quan diém cho ring, “bat ky ngudi nao”
trong dinh nghia bao gdm NSDLD va
NLDY. Quan diém nay theo huéng QRTD
tai noi lam viéc phai phat sinh trong quan hé
lao dong, do d6, chu thé thuc hién hanh vi
va nan nhan chi bao gém NSDLD va NLP.
Tuy nhién, tai noi lam viéc, ngoai NSDLD
va NLD con ¢ nhimg ddi twong khac mic

9 Pham Thij Thiy Nga, Qudy réi tinh duc tai noi lam
viéc trong phéap ludt qudc té va phap ludt Viet Nam —
Mgt sé kién nghi, Tap chi Nha nudc va phap luat, s6
12, 2016, tr. 51.

10 Tran Thi Thity Lam, D& Thi Dung (ddng chu bién),
Binh lugn nhitng diém méi cia B¢ lugt Lao déng nam
2019, Nxb. Lao dong, Ha Noi, 2021, tr. 45.
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du khéng tham gia vao quan hé lao dong
nhung dé thuc hién cong viéc doi hoi NLD
phai tiép xdc, 1am viéc nhu khach hang, d6i
tac, nha thau... Nhitng dbi twong nay hoan
toan c6 thé gay ra hoic bi anh huong bai
hanh vi ¢6 tinh chit tinh duc khéng mong
mudn tai noi lam viéc. Mt khac, dudi goc
d6 van ban phap luat, BLLD khong co bat
clr giGi han nao trong viéc xac dinh cha thé
trong QRTD tai noi lam viéc. Do d6, chu
thé trong QRTD tai noi lam viéc phai hiéu
theo nghia rong bao gom tit ca moi nguoi
khong chi gisi han cac chu thé trong quan
hé lao dong. Pay ciing 1a quan diém cua
nhiéu tac gia®.

Tuy nhién, quy dinh cua phép luat lao
dong hién nay mai chi méi tap trung vao
nhom dbi twong NLD véi truong hop dién
hinh 13 NLD thuc hién QRTD dbi véi NLD
Khac tai noi lam viéc. Nhu da phan tich,
ngudi thuc hién hanh vi va nan nhan c6 thé
la bat ky ai, bat ky nguoi nao nhung phap
luat chi méi dung lai ¢ viéc dit ra ché tai
cho nhém duy nhat 1a NLD ma chua quy
dinh ché tai dbi véi nhém ngudi chu su
dung lao dong hodc khach hang, nha thau. ..
la chua phu hgp. Khi hanh vi QRTD tai noi
lam viéc xay ra va nguoi thuc hién la chu s
dung lao dong hodc khach hang, nha thau. ..
cua doanh nghiép d6i v6i NLD thi co ché
xtr 1y nhitng nhom ddi twong nay 1a gi? Ali
c6 tham quyén giai quyét khiéu nai, té cao?

11 Xem thém: Nguyén Thi Bich, Pham Thiy Duong,
Mgt sé kinh nghiém qudc té vé hoan thién phap lugt
lién quan dén nhdn dang hanh vi qudy rdi tinh duc
tai noi lam viéc, Tap chi Toa &n nhan dan, sé 2,
2021, tr. 34; Tran Thi Huyén Trang, Quy dinh cua
BLLP nam 2019 vé QRTD tai noi lam viéc va tac
ddng doi voi doanh nghiép, Tap chi Dan cha va Phap
luat, s 8, 2022, tr. 35.
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C6 thé can cir vao ndi quy lao dong dé xur ly
va yéu cau boi thuong hay khong? Nhiing
van dé nay, quy dinh hién nay cua phap luat
lao dong dudng nhu van dang “bo ngo”.

2. Kién nghi hwéng hoan thién phap
luat

Thir nhdt, cin sém ban hanh Bé quy
tic g xir va Théng tw hudng dan chi tiét
phong, chong QRTD tai noi lam viéc

BLLD nam 2019 ciing nhu cac Nghi
dinh huéng dan thi hanh da ting cuong, bd
sung nhiéu quy dinh, song do dic thu cua
linh vyc, nganh nghé nén van con mot sd
van d& vin ban luat khong quy dinh cu thé.
Do 46, tac gia kién nghi co quan nha nugc
c6 tham quyén can nghién cru, cap nhat cac
noi dung moi cua BLLD nam 2019 va cac
van ban dudi luat && nhanh chéng ban hanh
B6 quy tic tng xir phong, chéng QRTD tai
noi lam viéc méi nham huéng dan ky thuat
gitp NSDLD va NLD thiét ké, xay dyng va
ban hanh noi quy, quy ché phu hop véi quy
dinh phéap luat va dac thu cua don vi. Cung
V6i @6, can ting cudng tuyén truyén, phd
bién, van dong cac don vi sir dung lao dong
nghién ctu va ap dung cac ndi dung cua Bo
quy tic vao thyc tién don vi st dung lao
dong. Bong thoi, khuyén khich cac don vi
s dung lao dong hang nim can théng ké
tinh hinh phong, chéng QRTD tai noi lam
viéc vé&: Sé lugng vu viéc, hinh thic cua
hanh vi, mirc 46 quay rbi, cac thiét hai. ..

Vé lau dai, tac gia kién nghi sau mot
thoi gian trién khai, 4p dung Bo nguyeén tic,
trén co s s6 liéu thdng ké cua don vi su
dung lao dong, caa cac hiép hoi nganh, nghé
trén pham vi ca nuéc vé QRTD tai noi lam
viéc, can tién hanh tong két, danh gia két
qua &p dung, ddng thoi 1y y kién cua céc
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bén lién quan dé ban hanh Thong tu huéng
dan chi tiét vé& van dé nay. Néu tiép tuc chi
dirng lai ¢ viéc ban hanh Bo quy tic voi
nhitng quy dinh mang tinh khuyén nghi thi
van c6 kha ning lya chon khong ap dung.
Vi vay, viéc ban hanh mot van ban quy
pham phap luat dugc xay dung tir thuc tién
s€ dam bao phu hop khi &p dung chung,
dong thoi ting cuong tinh chu dong cua
NSDLD trong viéc ban hanh cac noi quy,
quy ché lao dong.

Thir hai, bo sung ché tai doi véi hanh vi
sw dung noi quy lao dong khong co noi dung
vé phong, chong QRTD tai noi lam viéc

Noi quy lao dong 1a “dao luat” cua don
vi st dung lao dong, viéc su dung ndi quy
lao dong khong c6 day du cic ndi dung theo
quy dinh phap luat khong nhiing chira dung
nhiéu ri ro trong viéc quan 1y NLD ctia chu
sir dung lao dong ma con c6 kha ning anh
huong bét loi di véi NLD trong viée xir 1y
ky luat lao dong. Sy thiéu ving cic quy
dinh noi bd vé phong, chong va xu ly
QRTD tai noi lam viéc mot mat tao diéu
kién cho hanh vi xay ra do khong c6 kha
niang nhan dién tir d6 dan dén kho khin
trong viéc ap dung cac hinh thuc xu 1y ky
luat lao dong. Mit khac, diéu nay ciing 1am
han ché kha ning bao vé NLD trudc mbi de
doa bi QRTD ciing nhu bdi thuong thiét hai.

Mac du quy dinh phap ludt hi¢én hanh
dat ra trach nhiém d6i vé6i NSDLD trong
viéc ban hanh ndi quy nhung lai chua c6
quy dinh ché tai trong truong hop ndi quy
dugc ban hanh khéng c6 day du cac noi
dung duoc phap luat yéu cau, trong d6 co
ndi dung quy dinh vé phong, chong va trinh
tu, thu tuc xtr Iy QRTD tai noi lam vi¢c. Do

d6, can bd sung ché tai trong trudng hop ndi
dung ctia ndi quy lao dong khong c6 ddy du
cac ndi dung dugc yéu cau. Tac gia kién
nghi can stra d6i, bd sung quy dinh Diéu 19
Nghi dinh s6 12/2022/ND-CP vé vi pham
quy dinh vé ky luét lao dong, trach nhiém
vat chét voi ndi dung:

“2. Phat tién tir 5.000.000 dong dén
10.000.000 dong véi nguoi s dung lao
dong co mot trong cac hanh vi sau day: (...)

d) S dung ngi quy lao dong chua co
hiéu lie, da hét hiéu luc hogc khong c6
ddy dii cac néi dung theo quy dinh cua
phap ludt”.

Thwe ba, quy dinh trach nhiém cua
NSDLD khi dé xay ra QRTD tai noi lam viéc

Pé van dé phong, chéng QRTD tai noi
lam viéc thyc su dat hiéu qua can phai co su
nd lyc phdi hop giita NSDLD, NLD va to
chuc dai dién NLD tai co s¢. Trong do,
NSDLD dong vai tro chu dao trong viéc
thuc hién va giam sat thuyc hién céc bién
phap phong ngira va xir Iy hanh vi. Diéu nay
doi héi NSDLD phai tich cuc, nd luc trong
viéc kién quyét dau tranh, khong chép nhéan,
bao che, dung ting cho hanh vi ti€u cuc
xam hai dén NLD ciing nhu méi trudng lam
viéc 1anh manh caa don vi. Mudn vay, bén
canh viéc dat ra cadc nghia vu cho NSDLD
cing can thiét phai xem xét trach nhiém cua
ho trong viéc dé xay ra QRTD tai don vi.

Vi¢e dat ra trach nhiém nay c6 tac dung
trong viéc ning cao nhan thic dong thoi
tang cuong tinh tich cuc, chu dong cua
NSDLD trong viéc phong ngira va xu ly
hanh vi QRTD tai noi lam viéc. NSDLD chi
c6 thé tir chdi trach nhiém khi ¢6 thé chimg
minh ho da nghiém tuc thuc hién cac nghia
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vu do phap luat quy dinh nhung khong thé
ngin chin duoc hanh vi vi pham xay ra. Dé
chimg minh dugc didu nay, doi hoi NSDLD
khong chi ban hanh ndi quy lao dong c6 noi
dung phong, chéng QRTD tai noi lam viéc
ma con phai nd luc thuc hién cac nghia vy
khac nhu tuyén truyén, gido duc, tdp huan
dinh ky cho NLD cling nhu nhanh chong
van hanh quy trinh, thu tuc xu ly khi c6
khiéu nai, t§ cdo vé& hanh vi QRTD dién ra
tai don vi.

V& murc xur phat, tac gia kién nghi can
bd sung khoan 3a Piéu 11 Nghi dinh s
12/2022/ND-CP véi ndi dung: “3a. Phat
tien tir 30.000.000 dong dén 60.000.000
dong doi véi nguoi siv dung lao déng cé
hanh vi khong thwc hién hodc thuc hién
khéng day di cdc nghia vu phong, chong
qucfy réi tinh duc tai noi lam viéc”.

Thir tw, trao quyén cho co quan nha
nuoc trong viéc xw ly QRTD tai noi lam
viéc ngoai pham vi don vi sw dung lao dong

Chu thé thyc hién hanh vi va nan nhan
ctia QRTD tai noi lam viéc c6 thé 1a bat ky ai
khong chi giéi han trong pham vi quan hé
lao dong. Trong truong hop nguoi thuc hign
hanh vi 1a chu str dung lao dong, khach hang,
ddi tac... khong phai 1a NLD cia don vi sir
dung lao dong rat kho dé ap dung quy trinh,
thu tuc dugce quy dinh trong ndi quy lao dong
dé xir 1y ciing nhu yéu cau bdi thuong, khéc
phuc hau qua. QRTD tai noi lam vi¢c khong
nhimng anh huong truc tiép dén quyén, loi ich
ciia NLD ma con anh huong khong t6t dén
moi truong lao dong, uy tin cia don vi su
dung lao dong. Do vay, viéc giai quyét cac
khiéu nai, t6 céo lién quan dén véan dé QRTD
tai noi lam viéc khi vuot ra pham vi ndi bg
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thi can phai duoc xir Iy béi mot co quan nha
nude c6 thim quyén.

Lién quan dén QRTD tai noi lam viéc,
T6 chirc Lao dong Qudc té (ILO) dd ban
hanh Cong udc $6 190 vé& cham dat bao luc
va quiy réi nam 2019. Theo Cong udc nay,
ILO khuyén nghi cac qudc gia thanh vién
can 4p dung cac bién phap phu hop nham
dam bao viéc dé dang tiép can védi cac bién
phép xir 1y, cac co ché thu tuc bao cdo va
giai quyét khiéu nai trong trudng hop xay ra
bao luc va quéy roi tai noi 1am viéc, trong
do co viéc xem xét quy dinh cdc co quan
giai quyét khiéu nai ngoai noi lam viéc.
Pong thoi, nén dam bao cic co quan thanh
tra lao dong va cac co quan hitu quan khac
duoc trao quyén xur 1y bao luc va quiy réi
tai noi 1am viéc khi thich hop2.

Hudéng quy dinh nay 1a hop ly, viéc giai
quyét khiéu nai, td céo lién quan dén QRTD
tai noi lam viéc khong nén chi gidi han
trong pham vi don vi st dung lao dong ma
can duoc mé rong thuc hi¢n thong qua cac
co quan nha nudc c6 tham quyén, dic biét
la thanh tra lao dong khi vu vi¢c c6d lién
quan dén cac d6i tuong 1a chu str dung lao
dong hodc nhiing ngudi khong phai la nhan
vién ciia don vi st dung lao dong dé tuong
thich v&1 nd1 ham cua dinh nghia QRTD tai
noi lam viéc ciing nhu tao su binh ding
trong viéc xur 1y cac khiéu nai, to céo lién
quan dén van dé nay. Méc du hién nay Viét
Nam chua phé chuan tham gia Cong wdc s6
190, tuy nhién cac ndi dung goi md néu trén
rat dang tham khao trong viéc hoan thién
quy dinh phap luat qubc gia.

2Hidu 10 Cong wéc sb 190 vé cham dit bao luc va
quay roi nam 2019 cuaa ILO.





