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Tém tat: Mdc dit mé hinh Quy dau tw bat déng san da xudt hién va diéu chinh tai Viét
Nam tir nam 2012, tuy nhién dén nay, khung phdp 1y diéu chinh hoat dong ciia Quy dau tw
bdt dong san van gdp nhiéu bt cdp trén thie té, diéu ndy dwoc cho la nguyén nhdn can tré
cho sy phat trién cua Quy dau tw bat dong san tai Viét Nam. Trong pham vi bai viét, nhém
tac gia s€ phan tich nhitng van dé 1y ludn ciing nhw kinh nghiém Idp phdp quoc té trong viéc
diéu chinh Quy dau tw bat dong san, tir d6, so sanh véi khung phdp Iy Viét Nam va dé xudt
cdc kién nghi hoan thién.

Abstract: Although real estate investment trusts have been regulated in Vietnam since
2012, the legal framework for their operation remains inadequate, hindering the
development of REITs in the country. This article analyzes theoretical aspects and
international legislative experiences in regulating REITs, compares these with Vietnam's

legal framework, and offers proposals for its improvement.

1. Nhitng van d@é chung vé Quy dau
tw bat dong san

1.1. Khdi ni¢gm Quy diu tw bit dong
sdan

Quy Dau tu bat dong san hay con goi la
REITs (Real Estate Investment Trusts) la
mét loai hinh t6 chirc kinh doanh chuyén
mua, phét trién, quan 1y bat dong san (BDS)
dua trén viéc quan ly chuyén nghi¢p danh
muc dau tu BPS. Tai nhiéu qudc gia phat

*TS., Trudng Pai hoc Luat Ha Noi.

“ ThS., Truong Pai hoc Kinh té - Luat, Pai hoc
Quédc gia Tp. Ho Chi Minh.

1 Duéi goc d6 so sénh, REITS tai cac nude dugc hiéu
theo nghia phd bién 1a Quy dau tu tin thac bat dong
san. Tuy nhién, tai Viét Nam tir Nghi dinh sé
58/2012/ND-CP, Thong tu s 228/2013/TT-BTC va
hién nay, quy dinh tai Nghi dinh s§ 155/2020/ND-
CP déu x4c dinh tén goi Quy dau tu bit dong san véi
tinh chat va noi dung hoat dong tuong tu quy dinh vé
Quy déu tu tin thac bt dong san trén thé gisi. Do do,

trién, REITs dugc xem la mot kénh huy
dong von thu hat duoc su quan tadm cua cac
nha dau tu (NPT) do tinh hiéu qua va an
toan ctia né mang lai. Theo théng ké cua
Hi¢p hdi REITs Hoa Ky, lgi nhudn cua
REITs c6 phan vuot troi hon S&P 500 - 1a
chi s6 dai dién cho thi truong ching khoan
(TTCK) Hoa Ky dén 56%/nam khi lam phat
cao va hon 80%/mam khi lam phat & mirc
vira phaiZ.

nhém tac gia thong nhét sir dung thuat ngir Quy dau
tu tin thac bat dong san va Quy dau tu bat dong san
duoc hiéu 1a nhu nhau.

2 Ngoc Quynh, Hiéu sudt sinh loi cia VMI nhin tir
md hinh quy tin thac dau tw bdt dong san, B&o Quan
d6i nhan dan, https://www.qdnd.vn/ kinh-te/cac-van-
de/hieu-suat-sinh-loi-cua-vmi-nhin-tu-mo-hinh-quy-
tin-thac-dau-tu-bat-dong-san-716372, céng bd ngay
12/01/2023, truy cap ngay 01/03/2024.
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Duéi goc do kinh doanh, REITs 1a mot
loai hinh kinh doanh ma trong d6 NPT mua
c¢b phiéu hodc ching chi quy xuit dya trén
sy tin nhi€ém cua minh vao kha nang, su
chuyén nghiép, kinh nghiém va uy tin cua
REITs. Nhu vay, NDT s& uy thac cho
REITSs thuc hién viéc dau tu, thong qua viéc
mua c6 phiéu cua cong ty BPS hodc dau tu
BDS va cac tai san twong duong dé tim
kiém loi nhuan. Vé mat phép ly, REITs
thuong duge nhic dén voi cum tir “regime”
- tam dich 13 “co ché”, tirc 1a mot dinh ché
dugc phap luat didu chinh, co chirc ning
huy dong vbn dai han cho thi truong BDS
thong qua cac wu dii c6 diéu kién vé thué so
v6i cac cong ty thong thudong. Vé hoat dong
kinh doanh, mét REIT chia nho quyén s
hitu cac toa nha hoac cum toa nha, cac trung
tam thuong mai thanh cac phan nhé va ban
cho cac nha dau tu — mot hinh thirc chimg
khoan hoéa BBS. REITs thuong dugc niém
yét trén thi truong chimg khoan. Théng qua
viéc ndm giir ¢6 phiéu hodc ching chi quy
ma NDT sé dugc chia lgi tirc tir REITs.
Phap luat nhiéu qudc gia yéu cau 90-95%
loi tirc thu dugc cuia REITs phai dugc chia
truc tiép cho NDT dinh ki theo quy dinh, vi
du 2 1an mot ndm®.

Tai Hoa Ky, m6 hinh REITs duoc gidi
thiéu chinh thuc dau tién tai Pao luat Quy
Dau tu tin thic BDS nam 1960. RIETs ban
dau dwoc dinh nghia nhu mot higp hoi
khong co tu cach phap nhan véi nhiéu
nguoi duge uy thac tu cach 1a nhiing nguoi
quan 1y va c¢6 ¢6 phan c6 kha niang chuyén

3 Dominic Whiting, Playing the REITs Game, Asia’s
New Real Estate Investment Trust, John Wiley &
Sons, 2007, p.4.
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ddi véi loi ich nhat dinh*. M6 hinh nay cho
phép cac NPT BDS ca nhan dat dugc loi
ich twong ty nhu ngudi so hitu truc tiép
BDS. Phéap luat Lién bang cho phép REITs
khong bi danh thué doanh nghiép d6i voi
thu nhap cua cac cd doéng va tao co sé cho
ciu trac hién nay cua REITs. Tai Nhat Ban,
REITs duoc xem 13 mot mé hinh quy dau tu
tap thé, str dung hinh thirc ddu tu thong qua
quy dau tu hodc cong ty dau tu, dugce diéu
chinh boi Pao luat vé Quy dau tu va Cong
ty dau tu®. Pay 1a mot mé hinh dau tw, ma
theo d6, bang hoat dong kéu goi von thong
qua viéc phat hanh cac chiung chi quy huy
dong von cho NPT va thong qua viée vay
vbn, dé mua BDS va tai san tuong duong.
Tai Viét Nam, REITs bat dau dugc ghi nhan
tir Luat Chimg khoan nam 2010 (sira d6i bo
sung Ludt nim 2006) va tiép tuc duoc quy
dinh chi tiét tai Luat Chting khoan nam
2019. Theo d6, REITs 1a dang quy dau tu
ching khoan dang déng, duoc dau tu chu
yéu vao BDS va chung khoan cua to chirc
phat hanh 1a t6 chirc kinh doanh BDS c6
doanh thu tr viéc s& hiru va kinh doanh
BDS tdi thiéu 1a 65% tong doanh thu tinh
trén bao céo tai chinh nim gan nhat®,

1.2. Phén logi

REITs ¢ thé duoc phan thanh nhiéu
loai dua trén co so ti€u chi khac nhau. Can
ctr theo ddi twong dau tu cua REITS, co thé

4 Hanchan, Ericsson, Wang, Real Estate Investment
Trusts. Structure, Performance, and Investment
Opportunities, Oxford University, 2009, p. 15.

5 Luat vé Quy dau tu va Cong ty dau tu (Investment
Trust and Investment Corporation Act) Nhat Ban,
xem tai: https://www.japaneselawtranslation.go.jp/en
/laws/view/3605/en, truy cap ngay 01/3/2024.

6 Tham khao khoan 43 Piéu 4 Luat Chung khoan
nam 2019, Didu 247 Nghi dinh sé 155/2020/ND-CP
huéng dan thi hanh mot sé diéu coa Luat Chung
khoan.
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phan thanh: (i) REITs c6 phan (Equity
REITs) phat hanh cb phiéu 1ap quy chung
nhim muc dich dé dau tu, s¢ hitu va khai
thac BPS, tir d6 tao loi nhuan tryc tiép
thong qua viéc mua ban, cho thué va cac
dich vu lién quan BBS; (ii) REITs cho vay
(Mortgate REITs) dung vén huy dong dé
cho vay, cung cép tin dung truc tiép cho t6
chire diéu hanh va phat trién BDS hodc gian
tiép thong qua mua lai khoan vay hoic cac
chtng khoan bao dam bang thé chap’. Thu
nhap chinh 14 tir 14 sudt cho vay; va (iii)
REITs hén hop (Hybrid REITs), két hop
gitta hai md hinh trén, tic 1a dau tu dong
thoi BDS s¢ hitu va cho vay thé chap BDSE,

Néu dua theo cach thuc to chuec, co thé
chia REITs thanh: (i) REITs duoc t6 chirc
dang cong ty (REITs c6 tu cach phép
nhan)°, m6 hinh nay gom cac Quy Tu quan
(seft-management) dugc ap dung & My, cac
nuoc Tay Au va Nhat. Tai My, sau Dao luat
cai cach thué nam 1986 quy dinh vé ché do
ty didu hanh quan 1y cia cac REITs, da hinh
thanh mot lan song phat trién manh mé cta
cac Quy nay va REITs dugc quan 1y boi
cong ty quan Iy BDS; va (ii) REITs duoc to
chtrc nhu mét quy theo d6 cac NPT hop tac,
lien két thuc hién hoat dong dau tu. Quy
dang nay giéng quy twong hd, cac hoat dong
kinh doanh cua quy dugc cong ty quan ly
quy thay mit quy tién hanh.

7 Chirng khoan bao dam bang thé chap Ia loai chimng
khoan dugc phat hanh dya trén co s¢ mot hoac mot
nhém céc khoan thé chap. Vé ban chat, ching khoén
bao dam bang thé chap 1a mot loai tréi phiéu.

8 Nguyén Thi Hoai L&, Quy Pau tu tin thdc bdt dong
san (REITs), Tap chi Chimg khoan Viét Nam, sb
162, 4/2012, tr.6-7.

9 Pay 1a md hinh thinh hanh va phéat trién tai nhiéu
qudc gia trén thé gigi.

1.3. Lgi ich va rii ro tir mé hinh
REITs
Loi ich cia mé hinh REITs

Duéi goc nhin so sanh, co ché REITS ¢6
nhiéu wu diém cho NDT so v6i cic mo hinh
dau tu khac, nhu giam thiéu rii ro bang
cach mo rong danh muyc dau tu ddi véi
nhom tai san BDS véi chi phi thip hon, tao
co hoi cho NPT nho 1é ¢ thé dau tu vao
cac du an BDS quy mo 16n. Noi bat nhat
phai ké dén 1a quy dinh vé ty 1& chi tra loi
tirc cao, c6 tinh on dinh cho NDTX. Tai
nhiéu qudc gia, REITs cO su phat trién
manh mé& boi ddy la co ché nhim giam
nghia vu thué thu nhdp doanh nghiép
(TNDN) d6i v6i hoat dong kinh doanh
BBS, tham chi “khong thué TNDN”. Pé
duoc xac dinh 12 mot REITs, mot cong ty
can phai dép dung cac diéu kién khit khe
nhu ddu tu % tai san vao BDS va chia 90%
thu nhap cho cac co dong. Néu cac cong ty
dap tmg duoc cic yéu cau nay, REITs sé& c6
duoc loi ich rat 16n lién quan dén thué, sd
thué TNDN REITs 12 0. Déi v6i nén kinh té,
mod hinh nay tao mdt thém kénh huy dong
vén trung va dai han cho nén kinh té nho
vao viéc huy dong von rong rai tur dai

10 Thyc té, sau 20 nam ra doi tai Hoa Ky, mé hinh
REITs chua thyc sy phat trién va duoc quan tam. Chi
sau cudc khung hoang nam 1990, luc nay, hinh thirc
s hiru BDS thuc té dwoc va chudng hon co phiéu
BDS. DPay la dong luc dwa REITs phat trién manh
mé & Hoa Ky cho dén ngay nay.

V¢ chinh sach wu dai vé thué ddi véi REITS, tham
khio: Kicu Yén Ngoc, Nguyén Thiy Anh, Nguyén
Ngoc Hai, Nguyén Thi Yén Phuong, Kinh nghiém
phét trién Quy tin thac dau tw bat dong san trén thé
gidi va bai hoc cho Viét Nam, Tap chi Kinh té va Du
bao, s6 20, 7/2023; Matthew Dilallo, Real Estate
Investment Trusts (REITs): What They Are and How
to Invest in Them, https://www.fool.com/millio
nacres/real-estate-investing/reits/reit-investing-101/,
cong bd ngay 06/02/2024, truy cap ngay 01/3/2024.
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chung. Dinh hudng ngudn vén huy dong, tai
tro vao cac du an BDS va cac du an co so
ha tdng, phat trién cta khu vuc tu nhin, nho
d6 thuc day tich cuc cho sy ting trudng
kinh té.

Riii ro ciia mé hinh REITs

Bén canh cac wu diém, REITS van chira
C4C rui ro nhat dinh, cu thé bao gdbm:

Thir nhat, rii ro thanh khodn. Mac du
REITs cong khai cho phép cac NDT ban ¢6
phiéu ctia ho trén thi truong trao d6i cong
khai, tuy nhién, cac khoan dau tu nay co
tinh thanh khoan kém hon so véi cac khoan
dau tu khac, chéng han nhu trai phiéu va ¢d
phiéu. Khong c6 thi truong thi cip dé tim
ngudi mua va ngudi ban tai san va tinh
thanh khoan chi dugc cung cip thong qua
cac d& nghi mua lai tir Quy. Ngoai ra, Quy
ciing khong ¢ co ché bao dam cho tat ca
cac NDT roi bo khoan dau tu ctia ho s& ¢6
thé ban toan bd hodc mot phén ) phén ma
ho mudn ban trong cac dot chao mua lai
hang quy. Do d6, cic nha dau tu s& kho
chuyén do6i c6 phiéu thanh tién mit ngay tai
thoi diém can thiét.

Thir hai, rui ro thi truong. Rui ro nay
chu yéu phat sinh trén thi trudng BPS, noi
ma phan 16n cic tai san cta REITs hoat
dong. Theo Matt Frankel, cAc riii ro khi dau
tw REITs nhu tinh dai han, 13 suit bién
dong, rai ro lién quan dén tai san, dic biét
dbi voi REITs thanh vién khi ho co xu
hudng tip trung vao loai tai san cy thé va
cac BDBS thuong mai déu c6 rui ro va han
ché riéng, vi du REITSs tap trung vao mang
khach san rat nhay cam véi suy thodi kinh té
hoic dich bénh nhu Covid 19%2.

12 Matt Frankel, How to Invest in Real Estate
Investment Trusts (REITS), 2024, xem tai: https://
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Thir ba, rii ro phdp 1y. Nhiéu rai ro
phap 1y phat sinh, ching han cac tranh chip
vé quyén sO hitu tai san, cac vy Kién tung
hodc khoan phi chua thanh toan, thiéu cac
co ché bao vé NPT mua chimg chi quy cua
REITs.

Pung tor phuong dién NPT, nhiing ruai
ro tré thanh rao can 16n khi tiép can hinh
thire dau tu ndy bao gom:

Mot la, viéc phdn phéi cé tire. Khdng c6
su dam bao nao vé viéc NPT s& dugc chia
co tlrc tir hoat dong kinh doanh ctia REITS
(c6 thé 1a 1ai tir viéc cho vay, cho thué, ban
tai san hodc thAm chi tién cia NDT khac).
Ngoai ra, khi thi truong BPS gip kho khan,
thi gid tri cia REITs ciing s& suy giam.

Hai 13, tinh céng khai cia REITs. Dbi
v6i cac REITS khong niém yét trén San giao
dich tap trung (private REITs) thuong duoc
mién dang ki voi Uy ban ching khoén, do
d6 ciing khong phai tuan theo cac diéu kién
clia cong ty niém yét, nhu bao cdo tai chinh
kiém toan, cong bd thong tin. Piéu nay lam
giam tinh cong khai ciia Quy®. Viéc thiéu
su minh bach c¢ thé khién NDT, dic biét la
NDT nho 1¢ ¢ thé d& gip kho khin trong

www.fool.com/millionacres/real-estate-investing/reit
s/reit-investing-101/, truy cap ngay 16/6/2024.

13 Xem Song, Meeyeon Park, What are the risk
Factors of Investing in REITs?, 2019, https://corpor
atefinanceinstitute.com/resources/knowledge/trading
-investing/risk-factors-of-investing-in-reits/, truy cap
ngay 01/3/2024. Tai Hoa Ky, cac REITs khdng niém
yét ciing phai ding ky véi Uy ban ching khoan va
Hoi doai Hoa Ky (SEC) va nop bao cao dinh ky, tuy
nhién chang chi quy khong dugc niém yét va giao
dich. Theo SEC, viéc diu tu vao cac REIs khong
niém yét van gap cac rai ro Ion lién quan dén tinh
minh bach cua gi4 ching chi va xung dot lgi ich.
Tham khao théng tin tir bai viét: Non-traded REITs
trén website ctia SEC, 2015, https://www.sec.gov/
resources-investors/investor-alerts-bulletins/non-trad
ed-reits, truy cap ngay 6/6/2024.
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viéc bao vé cic quyén va loi ich hop phap
cua minh.

Ba la, chi phi quan Iy. So véi dau tu
truc tiép vao BDS, khi dau tu vao REITs,
NDT phai chiu chi phi quan 1y twong d6i
cao, théng thuong chiém tir 0,5-1,5% trén
tong tai san cua REITs™,

Nhin nhén nhing wu diém va rui ro cta
hoat dong dau tu vao REITs, dic biét tur
phuong dién NDT, van dé xdy dung khung
phép 1y rd rang, minh bach cho to chirc va
hoat dong ciia REITs 1a rat can thiét trong
thoi gian toi.

2. Khung phap ly diéu chinh hoat
dong Quy dau tw bat dong san tai Viét
Nam

Tai Viét Nam, kénh huy dong von chu
yéu ciia cic chu dau tu BDS dén tir cb
dong va tién vay tir cac to chuc tin dung,
hodc thong qua phat hanh trai phiéu doanh
nghiép. Piéu nay din dén viéc, khi viéc
huy dong von tir cac to chtrc tin dung bi
han ché va cac diéu kién phat hanh trai
phiéu bi thit chit trong thoi gian gan day,
khién thi truong BDS tai Viét Nam phai
d6i mat voi cac kho khin khong nho®,

14 Nguyén Thi Hoai L&, Quy Pau tw tin thac bat
dong san (REITSs), Tap chi Chang khoén Viét Nam,
s6 161, thang 3/2012, tr.9.

15 Thyc té, Chinh phu va Thu tuéng Chinh phu da
xay dung nhiéu nhiéu ké hoach, chi dao ciing nhu t6
chire nhiéu cudc hop véi cac chu dau tuw BDS nhim
giai quyét tinh trang kho khin trong thoi gian vira
qua tai Viét Nam. Xem thém: Pé xuat mét logt gidi
phap thao gé khé khan thi trieong bat déng san, Bao
bién ta Chinh phu Viét Nam, https://baochinh
phu.vn/de-xuat-mot-loat-giai-phap-thao-go-kho-khan
-thi-truong-bat-dong-san-102230217102332355.htm,
cong bb ngay 17/02/2023, truy cap ngay 01/3/2024;
Thuy Linh, Quyét liét g& khd cho th; zruong bat
dong san, Béo Tai Nguyén va Mobi trudng,
https://baotainguyenmoitruong.vn/quyet-liet-go-kho-

Trong bdi canh d6, REITs s& 1a mot giai
phap hiéu qua nham khai théng ngudn vén
cho cac cong ty BDS.

Tai Vi¢t Nam, quy dinh vé su hinh
thanh va hoat dong cta quy dau tu BPS da
dugc ban hanh tir nam 2012, nhung cho dén
niam 2016, méi chi c6 01 quy dau tuw BDS
dang ky thanh 1ap va duoc cép gidy ching
nhan chao ban Chung chi quy lan dau ra
cong chung vao thang 5/2016 voi téng sd
vbén huy dong dugc 1a 50 ty dong, tuong
ung véi 5 triéu ching chi quy. Do 1a quy
dau tu BDS Techcom Vietnam (TCREIT)
do Cong ty trach nhi¢m hitru han Quan ly
Quy Ky Thuong quan ly. Cac REITs hoat
dong tai Viét Nam hién hau hét 1a cac quy
nude ngoai, nhu VNL cua Vinacapital, VPF
cua Dragon Capital, ILH- ILH2 va ILH3
cua Indochina Capital, VPH cua Saigon
Asset Management... Piéu nay cho thay su
“chdm tré” trong viéc trién khai va phat
trién moé hinh nay trén TTCK Viét Nam. Ly
giai cho sy “cham tré&” trong phat trién quy
REITs tai Viét Nam, ngoai nguyén nhan
chinh tir thi truong BDS, thi khung phép ly
vé REITs hién nay chua thuc su tiém cin
thong 1€ quéc té, chua tao diéu kién va uu
thé cho mo hinh REITs so véi cong ty thong
thudng (dic biét vé thué), tir d6 dan dén rao
can tht hai 1a sy e ngai cia NDT dbi véi mo
hinh moi nay.

So véi cac nudc trong khu vuc nhu
Singapore, Thai Lan, mic du viéc tiép can
mé hinh REITs tai Viét Nam twong ddi
mudn, song cho dén nay hanh lang phéap ly
dam bao cho sy hinh thanh va phat trién cua
quy dau tu BDS vé co ban di dugc thiét 1ap.
Tr nam 2012, cung vo6i Nghi dinh

cho-thi-truong-bat-dong-san-348164.html, céng bé
ngay 20/12/2022, truy cap ngay 16/6/2024.

65



NHA NUOC VA PHAP LUAT SO 6/2024

58/2012/NB-CP, Thong tu 228/2012/TT-
BTC va Nghi dinh 60/2015/ND-CP da quy
dinh ndi dung co ban cho viéc nhan dién,
thanh 14p, t6 chirc va diéu hanh quy. Céc
quy dinh nay tiép tuc duoc xac 1ap tai Luat
Chung khoan nam 2019 va van ban hudng
dan thi hanh. Vé téng quan, quy dinh phap
luat Viét Nam cho thdy tinh twong dong
trong xac dinh yéu t6 co ban nhan dién
REITs so v6i cac qubc gia khac trén thé
gii, nhu danh t6i thiéu 90% loi nhuan thyc
hién trong nam dé chi tra loi tic cho nha
dau tu; dau tu toi thiéu 65% gia tri tai san
rong clia quy vao cac bat dong san & Viét
Nam vo6i muc dich cho thué hoac khai
thac... Nghi dinh s6 155/2020/ND-CP va
Thong tu 98/2020/TT-BTC di xé4c dinh van
dé rt can ban cho sy phét trién cua quy
REITs va danh gi tr phuong dién NPT, co
ché nay twong ddi tt trong bao vé quyén
lién quan tai san cia NDT trong quy. Piém
qua mdt s6 ndi dung nhu sau:

V& mé hinh. REITs tai Viét Nam dugc
quy dinh dudi hai hinh thtc Quy dau tu
chtng khoan dai chung va Céng ty dau tu
ching khoan dai ching. Pang luu y, Viét
Nam quy dinh mé hinh quy dau tu BBS 1a
dang quy dong, tirc phai thyc hién chao ban
chung chi quy ra cong chung va khong duoc
mua lai theo yéu cau ciia NPT,

Xéc dinh m6 hinh quy dai chung dang
dong va Cong ty dau tu chimg khoan dai
ching dong nghia voi viéc bat budc phai c6
cong ty quan ly quy dam trach viéc quan ly
quy va phai c6 ngan hang giam sat d6i véi
REITs, diéu nay rat phu hop voi diéu kién
va quy md thi truong tai Viét Nam, dong
thoi thiét 1ap mo hinh hd tro bao vé quyén

16 Piéu 247 Nghi dinh s 155/2020/ND-CP.
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loi NPT tbt hon. O day c6 mot su tiép can
khong hoan toan gidng véi nhiéu qubc gia
trén thé gidéi nhu Mi, Anh, Bi... Theo do,
REITs dugc xac dinh nhu mot “quy ché”
lién quan dén tao lap hoat dong dau tu
twong hd vao BPS, va REITs dugc xac dinh
theo tiéu chi dap umg cac diéu kién phap
luat. Vi du, theo Pao luat Tai chinh nam
2006 (cap nhat ndm 2007) cua Anh, céc
diéu kién dé duoc xem 1a mot quy ché
REITs bao gébm: V& hinh thirc phap 1y, c6
thé 1a nhom hodc cong ty doc lap cu tra va
nop thué tai Anh, c6 ¢d phiéu giao dich trén
san giao dich chirng khoan va 90% thu nhap
cho thué BDS phai dugc phan phdi trong
mot nam tai chinh va cé thé dugce tra dudi
dang c6 phiéu. V& von, phap luat khong yéu
cau von t6i thiéu. Tuy nhién, phai dam bao
cac gioi han tai chinh ban dau va dam bao
yéu cau vé viéc loi nhuan tir hoat dong kinh
doanh cho thué BPS (muc dich tinh thué)
phai tdi thiéu bang 1,25 lan chi phi 13i vay
phat sinh. Khéng dam bao yéu cau ndy, mot
khoan thué s& duoc ap dung. V& danh muc
tai san, c6 it nhat 75% thu nhap thuan phat
sinh tir viéc cho thué BPS va c6 it nhat 75%
tong tai san dugc st dung trong kinh doanh
cho thué (dé khuyén khich REITs, tién mat
duoc chdp nhap khi xac dinh gi6i han tai
san)*’. Nhu vay, voi cach tiép can theo phap
luat cdc nude, REITs c6 thé ¢6 hinh thirc to
chire da dang hon va c6 thé tu quan 1y.

Vé diéu kién thanh lap quy. Luat
Ching khoan ndm 2019 va van ban hudng
dan thi hanh da quy dinh twong di chi tiét
trinh ty va thu tuc thanh 1ap REITs dudi ca

17 Chetcuti Cauchi, A comparison of Reits Across
leading countries, 2019, xem tai: https://reits.chetc
uticauchi.com/reits-comparison/, truy cap ngay
01/03/2024.
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hai dang. Bén canh d6 ciing dit ra yéu cau
vé trinh do nhén sy phu hop véi hoat dong.
Diém moéi Luat Chimg khoan nam 2019 13
da tiép can van dé & mac do rd rang hon,
thay vi quy dinh qué cu thé nhan su c6 trinh
d6 hay chung chi lién quan dén BDS (02
nhan vién)'® thi hién nay diéu kién nay xéc
dinh 1a 01 thanh vién ddc lap c6 trinh do
chuyén mon, kinh nghiém trong linh vuc
kinh doanh BDS, tham dinh gia BDS va
nhan manh dén vai tro, diéu kién cua doanh
nghiép thAm dinh giad va hoat dong tham
dinh gia BDS®,

Ngoai ra, phap luat cling da c6 nhirng
thay d6i theo hudng tao diéu kién nhu noi
rong ddi twong tai san gép von va pham vi
dau tu (bao gébm dau tu vao BPS va cb
phiéu cta cac cong ty BPS). Quy dinh nay
gitip ting tinh thanh khoan cho tai san dau
tu cta quy. Piéu nay con tao co hoi cho
nhiing quy dau tu BBS dau tu 100% vao cb
phiéu cta cic doanh nghiép kinh doanh
BDS, glup thio g& dugc van dé& vé quyen
biéu quyét c6 tinh chi phdi trong viéc trién
khai cac dy an BDS cua doanh nghiép?°

18 pidu 4 Thong tu s6 228/2012/TT-BTC ngay
27/12/2012 hudng dan thanh lap va quan ly Quy dau
tu bt dong san.

19 pidy 54, 63 Thong tu s6 98/2020/TT-BTC ngay
16/11/2020 huéng dan hoat dong va quan ly Quy dau
tu chirng khoan.

2 Vi dy Quy diu tw BDS TCREIT (mi CCQ:
FUCVREIT) sau khi thanh lap da duy tri danh muc
dau tu cua quy bao gom tién mat va khoan dau tu
vao 2 c¢6 phiéu cua Cong ty Co phan Nam Long
(NLG) va Tap doan Vlngroup (VIC) tuong duong
véi khoang 65% tong gia tri tai san cua quy. Tham
khao: Duong Ngan Ha, Quy ddu tw bdt dong san va
trién vong phét trién tai thi truong Viét Nam, Tap chi
Tai chinh online, https://tapchitaichinh.vn/quy-dau-
tu-bat-dong-san-va-trien-vong-phat-trien-tai-thi-truo

ng-viet-nam .html, cdng bd ngay 14/7/2017, truy cap
ngay 01/03/2024.

Vé hoat dong. Phap luat da co quy dinh
chuyén bi¢t hoa cho moé hinh REITs véi quy
dinh cu thé vé ti 1é phan phdi loi nhuén va
gii han dau tu. Dién hinh nhu quy dinh tdi
thiéu 65% gia tri tai san rong cua quy vao
cac BDS ¢ Viét Nam véi muc dich cho thué
hoc khai thac dé thu loi tirc 6n dinh; chimg
khoan ctia to chirc phat hanh 1a t6 chtrc kinh
doanh bat dong san c6 doanh thu tir viéc s&
hitu va kinh doanh bat dong san t6i thiéu 1a
65% tong doanh thu tinh trén bao céo tai
chinh nim gan nhat. Danh muc dau tu vao
tai san khac cua Quy dugc xac dinh 1o va
xéc dinh mirc toi da 35% gi4 tri tai san rong.
Déi tugng 1a BPS trong hoat dong dau tu
duoc quy dinh chi tiét, kém theo d6 gidi han
dau tu rat 6 rang®*

3. Nhitng han ché va cac kién nghi
hoan thi¢n phap luat Viét Nam vé Quy
dau tu bat dong san

Quy dinh phép luat Viét Nam hién nay
vé co ban da tao ra co s cho hoat dong cta
REITs cling nhu x4y dung dugc nhitng gidi
han can thiét tac dong vao hoat dong tai
chinh cia mo6 hinh nay. Tuy nhién, trong
tuong quan so sanh véi mo hinh REITs tai
mot s6 qubc gia, nhin tir yéu td lich sir va
phap luat hién hanh dé danh gia nguyén
nhan tai sao mo hinh nay c6 wu thé vuot troi
dén muc bung no, thi nhitng nhin nhan vé
khung phap 1y cho REITs tai Viét Nam van
con mot s6 van dé phai hoan thién.

3.1. Xdy dung cdc chinh sdach wu dai
vé thué doi véi Quy dau tw bit dpng sin

M6 hinh REITs thuong duoc dé cép
dén nhu mot co ché voi sy wu dai vé thué,
tranh thué TNDN. Hiéu don gian, REITs

21 Tham khao Diéu 24, Biéu 51, Piéu 52 Thong tw s6
98/2020/TT-BTC ngay 16/11/2020.
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mang ban chat 1a mot cong cu dau tu trung
gian, khong tu san xuét kinh doanh va cung
cép dich vu. Do vy, céc khoan lgi tirc ma
REITs thu dugc s& khong bi danh thué dé
tranh bi danh thué trung (do loi tic ma
REITs thu dugc 1a thu nhap sau thué cua
céc td chirc nhan vdn dau tu va loi tic nay,
sau do lai dugc phan bd cho cac NDT)?
Day ciing 1a mot 1y do quan trong khién mo
hinh REITs pho bién va phat trién tai nhiéu
quéc gia. Theo thong ké, da sd cac nude ap
dung nguyén tic thué “thdng qua” (flow
through), trong d6 REITS khong phai chiu
thué thu nhap va chi ap dung thué ddi véi
cac NPT khi dugc chi tra loi tic néu dap
tmg cac diéu kién theo quy dinh phéap
luat. Phéap luat Viét Nam hi¢n nay quy dinh
quy dau tu BPS c6 thé duoc thanh 1ap dudi
dang Coéng ty dau tu ching khoan BDS
(Cong ty c6 phan) hodc quy dau tu BDS
(quy dong). Bé linh hoat va hiéu qua hon
trong hoat dong, cac Cong ty quan ly quy
mudn 1ap quy duédi dang Cong ty dau tu
chung khoan BDS. Tuy nhién, quy dinh cua
phap luat vé thué, néu t6 chuc quy dudi
dang CTCP dau tu ching khoan BDS, thi
phai chiu thué TNDN, gia trj gia ting... nhu
dbi v6i phap nhan 1a cac loai hinh cong ty
thanh 18p theo quy dinh cua luat doanh
nghiép, dui cho v& ban chat, cong ty dau tu
chung khoan BBS ciing 13 quy dau tu BPS.

Bén canh d6, mic du chinh sach thué
dbi v6i NPT tham gia vao REITs mic du cd
mot s6 bién phap mém déo nhu mién 1& phi
trudc ba, khong phai xuét hoa don ké khai,

22 Tham khao thém: Lé Thi Bich Hué, Kinh nghiém
ddanh thué doi véi sé hiru, chuyén nhwong ching chi
quy dau tw chimg khodn ciia mét sé mude trén thé
gidi va bai hoc trong hoan thién phap ludt Viét Nam,
Tap chi Cong thuong, thang 8/2018 (s 11), tr. 72.
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nép thué GTGT khi NPT gbép vén. Tuy
nhién, mirc danh thué khong c6 diém khac
biét gi so voi hinh thirc dau tu khac. Theo
huéng dan cia Tong cuc thué vé chinh sach
thué d6i véi hoat dong ciia Quy dau tu BDS
thi: (i) Truong hop NPT 1a t6 chirc kinh
doanh tai Vi¢t Nam hoat dong theo Luat
Pau tu, Luit Doanh nghi¢p s€ thuc hién nop
thué 4p dung d6i voi doanh thu tir chuyén
nhugng BDS theo mirc thué sut 20%. NDT
t6 chitc c6 nghia vu ghi ting thu nhap va
nop thué TNDN trong trudng hgp BDS gop
von duogc dinh gid cao hon gia tri con lai
trén sb sach. (ii) NDT 1a c4 nhan, phai nop
thué ddi v6i thu nhap tir chuyén nhuong
BDS khi gép von theo mirc thué suat 2%
trén gia tri chuyén nhuong. Ciing can phai
noi thém rﬁng, tai Viét Nam hién nay thué
danh trén 13i von van & muc kha cao (20%)
d6i voi NPT t6 chirc va NPT ca nhéan khi
tham gia cic quy dau tu, trong khi tai mot
s6 nudc khac nhu Nhat Ban hay An Do ty 1€
nay la thap hon nhiéu?®. Pay 1a mot trong
nhitng nhan t anh huong dén ty 1& hoan
vbn cho NDT va la diéu ma cac NPT nudc
ngoai quan ngai khi can nhéc lya chon dau
tu vao cac quy dau tu tai Viét Nam.

2 Tai Nhat Ban, vé phia doanh nghiép, thu nhap
rong phan phdi cho nha dau tu dugc mién thué hoan
toan. D6i v6i NDT, thué dénh vao 13i von va cé tic
d6i véi nha dau tu ca nhan duogc giam xudng con
10%. Kiéu Yén Ngoc, Nguyén Thiy Anh, Nguyén
Ngoc Hai, Nguyén Thi Yén Phuong, Kinh nghiém
phét trién Quy tin thac dau tw bat dong san trén thé
gidi va bai hoc cho Viét Nam, Tap chi Kinh té va Du
bao, sé 20, 7/2023. Tai An Do, thu nhap cua REITs
tir hoat dong cho thué hozc kinh doanh bat dong san
dugc mién thué. Bén canh d6, thu nhap rong phan
phéi cho nha dau tu, tily vao timg trudng hop, ciing
dwoc mién thué. Tham khao PWC, Worldwide Real
Estate Investment Trust (REIT) regimes, 10/2019, tr.
43-44.



HOAN THIEN PHAP LUAT...

Tai Viét Nam, trudc hét can tao ra céac
chinh sach wu dai vé thué cho cac to chie,
c4 nhan khi tham gia vao quy dau tu so véi
dau tu tryc tiép vao chung khoan, day la
bién phap quan trong nhim khuyén khich
cac quy dau tu phat trién, nhét 1a di véi cac
quy dau tu ndi dia. Vi vdy, can quy dinh 15
hoat dong cua REITs khong chiu thué
TNDN theo hudng xac dinh cac tiéu chi
nhan dién mdt quy la mo6 hinh REITs. Khi
doanh nghiép co hoat dong thé hién dugc
day du tinh chat dé nhan dién 1a mot REITS
s& dugc huong ché do thué cua REITSs.

3.2. Xdy dung vin bdn diéu chinh
riéng cho Quy dau tw bét dong sdn tai Viét
Nam

Néu nhu & cac qudc gia, hoat dong cua
REITs duoc diéu chinh boi cac dao luat
riéng biét, thi tai Viét Nam, quy dinh vé
REITs dugc xac lap trong mot Thong tu
huéng dan vé Quy dau tu ching khoan noi
chung?. Diéu nay tao nén mot phan tam ly
lo ngai cua NPT lién quan dén co s& phap
1y cho hoat dong ctia REITs hién nay®®. Xét
trén tinh chat, mirc do va tiém ning phat
trién cua loai hinh quy nay tai Viét Nam,
viéc ban hanh mdt van ban luat riéng nhu
cac qudc gia, hodc it nhat mot Nghi dinh
riéng ctia Chinh phu quy dinh chi tiét cAc
van dé phap 1y lién quan dén REITs 1a mot
diéu can thiét, qua d6 timg budc nang cao
hiéu luc va tiém cin véi thong 18 qudc té.

24 Hién nay, Thong tu s6 98/2020/TT-BTC do Bo
Tai chinh ban hanh la co s, van ban huéng dan cho
hoat dong ciia Quy dau tu ching khoan néi chung,
trong d6 c6 REITs.

25 Xem thém: Kién Cudng, Luu v khi dau tw vao quy
tin thac bdr déng san, Béo Phap luat Tp. H6 Chi
Minh,  https://plo.vn/luu-y-khi-dau-tu-vao-quy-tin-
thac-bat-dong-san-post679431.html, cong bd ngay
11/5/2022, truy cap ngay 01/3/2024.

Theo kinh nghiém cta mot sé qudc gia,
nhom tac gia dé& xuit khung phép 1y cua
REITs can xac lap mot sd noi dung quan
trong nhu ciu trac ctia REITs niém yét tai
Vi¢t Nam, cac quy dinh vé cong bd thong
tin cua REITs, cic han ché vé dau tu, cac
thanh phan tham gia vao hoat dong cua
REITs, van d& vé& co ciu quan trj cua
REITs, cac nguyén tic vé chéng xung dot
lgi ich, cac quy dinh vé bao vé NDT,
nguyén tic va quy dinh vé viéc chi tra loi
nhuan cho NPT, xay dung quy dinh chuyén
ddi tir cac hinh thirc khac sang REITs, hinh
thanh cac coéng ty con chiu thué tryc thudc
ctia REITs. Ngoai ra, cAn phai ban hanh cac
quy dinh dé dam bao minh bach vé tai chinh
ctia cong ty quan 1y quy dé bao vé cac NPT,
nhu tiéu chuan hoat dong cua cong ty quan
Iy REITs va REITs dugc sy gidm sat cua
mot sd to chirc chuyén nghiép nhu ngan
hang gidm sat, don vi giam sat, dinh gia,
don vi kiém toan... Pic biét, viéc trao cho
NDT kha nang khoi kién cong ty quan 1y
quy, cling nhu nhimg d6i twong co lién quan
c6 sai pham, gay ra thi¢t hai cho NDT (nhu
ngan hang gidm sat, thanh vién ban dai dién
quy...), dé thu hoi tai san, cling nhu boi
thudng thiét hai 1a diéu can thiét, tr 46 gop
phan nang cao su minh bach trong quan 1y,
diéu hanh REITs cta cac cong ty quan 1y
quy va cac ddi twong co lién quan.

3.3. Nang cao tinh déc lap trong qudn
Iy, han ché lam quyén, dam bdo tinh minh
bach va hiéu qud dau tw

Tai Viét Nam, Luat Chung khoan va
cac vin ban huéng dan hién hanh lién quan
dén REITs chua ¢6 quy dinh chi tiét va cu
thé vé tham quyén, nghia vu va han ché cua
thanh vién Quy (Quy dong nodi chung va
REITs). Pay 1a mot bat cép co thé din dén
lam quyén, thiéu minh bach. Can xéc lap
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quy dinh thanh vién tham gia vao REITS
phai doc 1ap vé loi ich c4 nhan nham ngin
ngira cac giao dich va quyét dinh kinh
doanh khong coéng bang. Thiét 1ap quy dmh
nham ngin ngira kha ning lam dung quyén
luc cua ca nhan hoac nhom cac NDT trong
mot REITs. Pay duoc coi 1a mot quy tic
quan trong trong xay dung khung kho phap
1y tai nhiéu qudc gia. Theo do, phap luat xac
1ap mot sé tiéu chuin ma REITs phai tuin
thi nhur s6 ¢6 phan hay chimg chi quy t01
thiéu pha1 phat hanh ra cong chu’ng, sO
luong t6i da c6 phan mot nhom cod dong 16n
nhét c6 thé ndm gitr, cac han ché ddi véi cbd
dong chinh (c6 dong chién lugc) trong hoat
dong kinh doanh ctia REITs va cta chinh ¢6
dong. Ngoai ra, van dé vé chia cb tic cho
NDT can phéi dugc quy dinh chét ché hon
dé bao dam tinh hiéu qua khi dau tu vao mo
hinh nay, dién hinh & Nhat Ban, hon 90%
loi nhuan tir REITs phai tra dudi dang cb
tuc cho NDT trong nam tai chinh va vi¢c
khong phan chia lgi nhuan cho NBT cé thé
14 mot trong nhitng sai pham khién REITs
c6 thé bi hity niém yét.

3.4. Tang cwong qudn ly, giam sdt cua
co quan CO thim quyén va xdy dung, ning
cao y thirc cua NDT

Viéc kho khan cua thi truong ching
khoan va BDS tai Viét Nam gan day co
phan khong nho tir viée thiéu trach nhiém
trong viéc quan ly, gidm sat cua co quan
quan 1y nha nuwéc?®. Vi vay, dudi goc do co

26 Trong thuc té, thoi gian qua, nhiéu quan chirc quan
1y nha nuéce trong linh vyc chitng khoan bi xu ly ky
luat, tham chi la budc thdi viéc do nhiing sai pham
trong cong tac quan ly trén Thi trwong ching khoén.
Xem: Tong gidm doc HoSE L& Hai Tra b bugc thoi
Viée, HoSE ¢6 nguoi diéu hanh méi, Béo Tudi tré,
ngudn: https://tuoitre.vn/tong-giam-doc-hose-le-hai-
tra-bi-buoc-thoi-viec-hose-co-nguoi-dieu-hanh-moi-

20220520223656132.htm, cong bd ngay 20/5/2022,

70

quan chirc ning, dé bao dam cho mé hinh
REITs hoat dong hi€u qua, trudc hét can
phai xday dung mot thi truong BDS va
ching khoan minh bach, tir d6 tao niém tin
cho NDT thong qua viéc ting cuong kiém
tra, giam sat dé som phat hién, xtr 1y cac sai
pham. DPdng thoi xay dung mot khung phap
1y vitng chic, tao niém tin cho NDT. Trong
d6, can xdy dung va to chlic cic co quan
danh gid mac do tin nhiém cia REITs, céac
yéu cau vé kinh nghiém quan 1y quy, cac
chuin muc vé danh gia BDS, cac dich vu
tham dinh va quan tri BDS chuyén nghiép
dé bao vé NDT...%"

Vé phia NDT, cac co ché bao vé ciia co
quan chtrc nang déu s& khong dat dugc hiéu
qua néu nhu thiéu y thirc tu bao v€ minh cia
NDT, ma trude hét 1a thong qua viéc nang
cao kién thirc khi tham gia vao REITs. NDT
chi nén dau tu khi tin trong vao ngudn lyc,
kinh nghiém quén ly, kinh doanh BDS, thi
truong von, c¢6 k¥ ning quan 1y dau tu va
khai thac c6 hi¢u qua BDS cua cong ty quan
1y quy. PBac biét, khi phat hién quyén loi ciia
minh bi xdm pham, NDT can chu dong trong
viée sir dung cac cong cu phap 1y nham bao
vé minh, nhu t6 giac vi pham hay khoi kién
yéu cau boi thuong thiét hai cho REITs hoic
cho ban than NDT.

truy cap ngay 01/3/2023; Cwu Chu tich Uy ban
Chitng khodn Nha nwéc Tran Vin Diing lam chuyén
vién cao cdp Phong Bao chi, Bao Lao dong, https:/
laodong.vn/doanh-nghiep-doanh-nhan/cuu-ch u-tich-
ub-chung-khoan-nha-nuoc-tran-van-dung-lam-chuye
n-vien-cao-cap-phong-bao-chi-1078695.ldo, cong b
ngay 09/8/2022, truy cap ngay 01/3/2024.

21.C4 thé n6i, trén thyc té viéc dinh gia gia tri tai san
cua REITs (NAV) yéu cau phai dinh gi4 lai céc tai
san la BDS ma REITs dang so hitu, nhung viéc dinh
gia duoc gia tri chinh xac cac BDS la mot didu
khong d& dang trén thuc té, dac biét khi thi truong
BDS c6 nhiéu bién dong. Do do, viéc xay dung va
phét trién cac t6 chirc dinh gia BDS chuyén nghiép la
diéu can thiét trong viéc bao vé quyén loi NDT.
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