MOT SO VAN PE PHAP LY VE HOAT PONG KINH DOANH
BAT PONG SAN TREN NEN TANG CONG NGHE
BLOCKCHAIN

Pham Thi Minh Trang”

Tém tit: Su phdt trién cia cong ngh¢ blockchain da va dang dwoc umg dung manh
mé trong nhiéu linh vuc, bao gom ca thi truong bat dong san. Mé hinh kinh doanh bt
dong san trén nén tang cong ngh¢ blockchain thu hit sw quan tam cia nha dau tw nhung
ciing dn chira nhiéu rii ro vi chwa co khung phdp Iy ré rang diéu chinh. Bai viét ban
lugn mét s6 ndi dung can lam ré trén co sé tham khdo quy dinh cua phap ludt nuodc
ngoai va thuyc tién kinh doanh mé hinh nay tai Viét Nam.

Abstract: The development of blockchain technology has been widely applied in
various sectors, including the real estate market. Blockchain-based real estate business
models attract investor attention but also pose significant risks due to the lack of a clear
legal framework. This article discusses key legal challenges related to blockchain
technology in the real estate sector, drawing on foreign legal provisions and practical

experiences with this business model in Vietnam.

1. Ban chat caa kinh doanh bat dong
san trén nén tang céng nghé blockchain

Cong nghé blockchain bit dau so khai
tor nhitng ndm 1990 khi nha khoa hoc may
tinh Stuart Haber va nha vat 1y W. Scott
Stornetta ap dung cac k¥ thuat mat ma trong
mot chudi cdc khdi nhu mot cach dé bao
mat cac tai lidu k¥ thuat s6 khoi gia mao dir
liéul. Sau d6, cong nghé nay chinh thic
dugc thiét ké va phat trién boi Satoshi
Nakamoto vao nam 2008 va dugc ung dung
manh m& & nhiéu linh vuc, dic biét 1a mot

“ThS., Khoa Luat Thuong mai, Truong Pai hoc Luat
Tp. HO Chi Minh. NCS tai University of Pécs,
Hungary.

1 Binance academy, Blockchain, https://academy.
binance.com/en/glossary/blockchain?utm_campaign
=googleadsxacademy&utm_source=googleadwords_
int&utm_medium=cpc&ref=HDY AHEES&gclid=Cj
wWKCAjwsfuYBhAZEiwA5a6CDOEsV_TmZC1BdE
HTgh_mOTICLgfM57TCDAs4FgKgxXMwYPUenx
Gg9hoCydQQAVD_BWE, cong bé ngay 11/3/2022,
truy cap ngay 12/09/2022.

phan cbt 18i ciia Bitcoin®. Blockchain ciing
dugc nhidu qudc gia trén thé gidi tng dung
vao linh vuc dang ky va quan 1y dat dai, tiéu
biéu nhu: Anh, My, Thuy Dién, Georgia...>.

Kinh doanh bat dong san trén nén tang
cong nghé blockchain 1a mét xu hudng kinh
doanh d3 phd bién & nhiéu qubc gia trén thé
gi6i. Nam 2019, Anna Villa & Phép la toa
nha dau tién dugc ban trén nén tang cong
nghé blockchain & EU, dugc phan chia
thanh hon 100.000 phan véi tong gia tri 1én
dén 6.5 triéu euro. Hay nam 2020, toa nha
cao cép tai Manhattan, New York duoc
phan chia thanh 12 don vi véi 1700 sq ft* va

2 Qleksii Konashevych, General Concept of Real
Estate Tokenization on Blockchain, https://www.
researchgate.net/publication/341149204_General_Co
ncept_of Real_Estate_Tokenization_on_Blockchain,
cong bb ngay 4/6/2020, truy cap ngay 16/09/2022.

3 Oleksii Konashevych, tldd.

4 Sq Ft: Square foot: Pon vi do luong dién tich cua
Anh My.
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rao ban trén nén tang cong nghé blockchain
v6i tong gia tri 1 hon 30 triéu USD®.

Hién nay, chua c6 mot khai niém théng
nhit vé blockchain, nhung xét vé noi ham
“Blockchain la mot cong nghé cho phép
truyén tdi dir lieu mot cach an toan dwa vao
hé thong ma héa vé cing phirc tap’s. Mot
cach cu thé, blockchain (chudi khdi) 1a co
so dir liéu hodc mot quyén sb cai ki thuat s6
phan tan ngang hang, st dung cong nghé
chudi khdi lién két v6i nhau bang thuat
toan. Cac khdi dir lidu thong tin dugc to
chtic theo thir ty thoi gian” va khong thé sira
d6i, x6a bo nhitng thong tin cii ma chi co
thé ghi nhan b6 sung thém khi c¢6 sy dong
thudn cia tat ca ngudi dung trong hé thong.
Thong tin dugc ma hoa lién két véi nhau,
khéi sau chita dung ma thong tin ciia khdi
trude. Do d6, cong nghé niy co thé ghi lai
thong tin giao dich mdt cach an toan ma kho
c6 kha ning bi lam gia. Mat khac, “tit ca
ngudi dung blockchain déu s¢ hitu va co
trach nhiém duy tri chudi khbi do, thay vi
viéc chi c6 mot ngudi kiém soat duy nhat”®,
Viéc chia sé thong tin cho tit ca nhiing
nguoi tham gia hé thdng ma khong can don
vi trung gian s& giam thiéu chi phi cho bén

> Xem thém: Rachel Wolfson, A First For
Manhattan: $30M Real Estate Property Tokenized
With Blockchain, https://www.forbes.com/sites/rach
elwolfson/2018/10/03/a-first-for-manhattan-30m-real
-estate-property-tokenized-with-blockchain/?sh=744
310e34895, cong bb ngay 03/10/2018, truy cap ngay
11/9/2022.

8 Nguyén Ngoc Chanh, Ung dung blockchain trong
ngan hang, Tap chi Tai chinh - Ngan hang, Sé
2/2019, tr. 66.

" Yarlagadda Jyotsna, Keerthi Gampala, Blockchain
for real estate, https://www.researchgate.net/
publication/347442436_Blockchain_for_Real_Estat,
cong bd 01/12/2020, truy cap ngay 10/9/2022.

8 Truong Thi Hoai, Pao Thi Loan, Ung dung
blockchain vao linh virc ké toén, kiém toan trong boi
canh cach mang céng nghiép 4.0, Tap chi Tai chinh,
S6 5(705)/2019, tr. 79.
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thir ba. Trong trudong hop thong tin cua mot
bén trong hé thdng bi danh cip hodc lam
gia, mang ludi thong tin ctia nhitng bén con
lai van an toan.

V& mat k¥ thuat, cong ngh¢ Blockchain
dugc xem 14 sy két hop gitra 3 loai cong
nghé: (1) Mat ma hoc: St dung public key
va ham hash function dé dam béo tinh minh
bach, toan ven va riéng tu; (2) Mang ngang
hang: M&i mot nut (nodes) trong mang duoc
xem nhu mot client (nguoi dung) va ciing la
server dé luu trir ban sao ung dung; (3) Ly
thuyét tro choi: Tt ca cac nat tham gia vao
hé théng déu phai tudn thu luat choi dong
thuan (PoW, PoS...).°

Kinh doanh bat dong san trén nén tang
cong nghé blockchain la viéc ung dung
cong nghé blockchain dé dua bat dong san
vao thi trudng kinh doanh. Bat dong san
dugc chi so hitu lién két voi don vi cung
cap cong nghé dé phan chia thanh timg phan
v6i gia tri bang nhau. M&i phan cta bat
dong san dugc ma hoa thanh cac ma token
bat dong san va rao ban cong khai. Nhiing
ngudi mua bat dong san trén nén tang cong
nghé blockchain tao tai khoan trén ung
dung tryc tuyén, nap tién qua ngan hang va
thuc hién giao dich théng qua hop dong
thong minh. “Cong nghé blockchain su
dung mat ma khoa cong khai (public-key)
lam co s¢ dé xac dinh nguoi dung va cap
cho ho quyén truy cép vao tai san cua ho
trén chudi dugc luu trir trong ung dung®”.
Qua d6, nguoi mua ciing co thé theo dai
tién do dau tu thong qua cac thong tin dugc
bén ban cong bd. Nhu vdy, thay vi cach
kinh doanh truyén thong 13 mua toan bo bat

® Truong Thi Hoai, Dao Thi Loan, tldd, tr. 77.

10 Vinayak Chavan, Chandani Patel, A Study of
Tokenization of Real Estate Using Blockchain
Technology, VIVA-Tech International Journal for
Research and Innovation, Volume 1, 2021, tr. 3.
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dong san (mua tron cong trinh xay dung
hoic mua nguyén modt thua dat) thi
blockchain s& hd trg ngudi dung mua chung
bat dong san, ngudi mua so hitu ty 1& bat
dong san tuong mg véi s6 phan da mua.

Maic du hinh thuc kinh doanh nay da
duge mot sb nha dau tu trién khai tai Viét
Nam nhung chua c6 quy dinh xéac dinh 16 vé
loai hinh, diéu kién, phuong thirc kinh
doanh... Theo hiép hoi Bat dong san Tp. HO
Chi Minh (HoREA), mo6 hinh chia nho tai
san dé moi goi dau tu nén duoc nghién ciru
theo hudéng “chitng khodn héa bdat déng
san”, md hinh dau tu ing dung mai hoéa tai
san bang cong nghé blockchain vao linh vuc
bat dong san c6 phuong thic hoat dong
tuong dong quy dau tu tin thac bat dong san
(REIT)*. Ching khoan héa bat dong san
dugc hiéu 1a mot loai chimg khoan dic biét
két hop giira ddu tu chimg khoan va dau tu
bat dong san, dugc dam bao bang gia trj bat
dong san ma nd dai di¢n, déng thoi cho
phép nha dau tu kiém 10i trén gia bat dong
san nay nhung khong nhét thiét phai nam
gilt quyén s hitu tryc tiép (mot phan hoic
toan bo) bat dong san do trong subt qua
trinh s& hitu ching khoan'?,

Phéap luat hién hanh chua c6 quy dinh
cu thé didu chinh ddi véi loai hinh kinh
doanh moi1 nay. Xac dinh ban chét cua hoat
dong kinh doanh 13 tién dé quyét dinh diéu
kién kinh doanh, ndi dung kinh doanh va
giai quyét tranh chép... Kinh doanh bat dong

11 Ha Anh, Trén blockchain da cé ung dung chia nhé
ddu e bat dong san chi véi 1 USD, https://reatimes.
vn/tren-blockchain-da-co-ung-dung-chia-nho-dau-tu-
bat-dong-san--20201224000006607.html, cong bd
ngay 07/9/2021, truy cap ngay 13/9/2022.

12 Nguyén Kim Phuéc, Chizng khodn héa bdr dong
san: ly lugn va thuc tién, HCMCOUJS - ky yéu,
16(1), tr. 96, https://journalofscience.ou.edu.vn
/index.php/proc-vi/article/view/1859, cong bb ngay
28/4/2021, truy cap ngay 13/09/2022.

san trén nén tang cong nghé blockchain co
phai mot hinh thirc kinh doanh hang héa bét
dong san theo Luat Kinh doanh bAt dong
san nam 2023 hay khong van con nhiéu
tranh ci. Can ct theo Luat Kinh doanh bat
dong san nam 2023, kinh doanh bat dong
san bao gém kinh doanh hang héa bat dong
san va kinh doanh dich vu bat dong san. Cu
thé, khoan 1 Piéu 3 quy dinh: “Kinh doanh
bdt déng san |a hoat déng nham muc dich
tim kiém lgi nhudn thong qua viéc bo von dé
tao ldp nha 6, cong trinh xdy dung, quyén
sir dung dat da ¢6 ha tang ky thudt trong dy
an bat dong san dé ban, chuyén nhwong;
cho thué, cho thué lai, cho thué mua nha o,
cong trinh xay dung, cho thué, cho thué lai
quyén sir dung dat di cé ha tang ky thudt
trong di dn bat dong san; chuyén nhwong
dw an bat dong san; kinh doanh dich vu bat
dong san”. Xét vé muyc dich thyc hién kinh
doanh du & nhitng hinh thitc khac nhau,
nhung tat ca cac bén tham gia giao dich déu
nhdm muc dich “sinh lgi”. Pbi v&i hoat
dong kinh doanh hang héa bat dong san
truyén thong bao gém cac loai giao dich:
Mua, ban, chuyén nhuong; cho thu¢; va cho
thué mua bat dong san. Hang hoa bat dong
san duoc dua vao giao dich bao gdm nha,
cong trinh co san hodc nha, cong trinh hinh
thanh trong twong lai. Di tuong cia giao
dich 1a thira dét, cin nha/toa nha, can ho,
hodc mot phan du 4n... co nghia 1a bat dong
san trong giao dich dugc xéac dinh rd vé dién
tich, hinh dang, ranh gidi... Trong khi do,
bt dong san trén nén tang blockchain dugc
phan chia thanh nhiéu phﬁn theo su lua
chon, tinh toan cua chu sé hitu, va chi mang
tinh quy udc, khong phan chia trén thyuc dia.
Nén khi mua bat dong san trén nén ting
blockchain, ban chat ngudi mua khong so
hiru bat dong san ma chi so hiru cic ma
token bat dong san trén hé thong. Bén ban
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van 1a chu thé dung tén trén Gidy chung
nhan quyén str dung dit, quyén so hitu nha &
va tai san gin lién voi dat (Gidy chung
nhan)®. Ho chi thong qua viéc ban ma token
bat dong san dé kéu goi ngudn von dau tu.
Va nguodi mua bat dong san ciing khong trirc
tiép khai thac, sir dung bat dong san ma chi
mang tinh dau tu thu loi nhuin twong Umg
voi ty 1€ ph'?m bat dong san ma ho da mua.
Theo d6, tac gia cho riang day chi 1a mot
dang dau tu tai chinh trén nén tang dau tu
vao bat dong san, khong phai hinh thirc kinh
doanh hang hoa bt dong san theo Luat Kinh
doanh bat dong san nam 2023.

2. Loi ich caa hinh thiéc kinh doanh
bat déng san trén nén tang cong nghé
blockchain

Kinh doanh bat dong san trén nén tang
cong nghé blockchain mang lai nhiing tac
dong tich cuc cho thi truong va cac bén tham
gia vao kinh doanh. Pién hinh nhu sau:

Mot, han ché su tham gia cua chu thé
trung gian.

Kinh doanh hang héa bat dong san theo
cach thic truyén thong 1a hoat dong phirc
tap, can c6 su tham gia cua cac ddi tac trung
gian nhu: (i) Moi gidi bat dong san; (i) To
chure, cd nhan kinh doanh dich vu san giao
dich bat dong san; (iii) T6 chic hanh nghé
cong chung, chung thyuc... Pay 1a mot trong
nhiing 1y do lam tang chi phi khi tham gia
vao thi truong; trinh ty, thu tuc giao dich ric
r0i, ton kém thoi gian. Trong khi d6, “cong
nghé chudi khdi c6 tiém ning lam giam vai
tro ciia mot trong nhitng tac nhan quan ly va
kinh té quan trong nhét trong xi hoi cua

13 Giéy ching nhan la chimg thu phap 1y dé Nha
nudc Xac nhan quyen sur dung dat, quyén so hitu nha
¢, tai san khac gan lién Véi dat hop phap cua ngudi
c6 quyén sir dung dat quyen s6 hitu nha ¢ va quyen
s& hitu tai san khéac gén lién véi dat (khoan 21 Diéu 3
Luat DAt dai nam 2024).
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ching ta - ngudi trung g1an”14 bat ky thay
d6i nao trén nén tang ciing can t6i sy dong
thudn cua cac nut (nguodi dung) trong hé
théng. Do d6, giao dich cta nguodi dung
dién ra mét cach doc 1ap, va dugc giam sat
boi chinh nhiing ngudi dung khac. Tu do,
cac giao dich duoc thuc hién hi¢u qua, tiét
kiém chi phi va thoi gian khi tham gia vao
giao dich.

Hai, tang co hdi tham gia vao thi truong
ctia nha dau tu vira va nho.

Mot trong nhimng dic diém co ban cua
thi truong bat dong san truyén thong 1 tinh
kho tham nhap va ciing kho rut lui. Vi hang
hoa bat dong san thuong c6 gia tri rat 16n,
nén nhitng nha dau tu can c6 ngudn vbn 1on,
dau tu dai han. Nhitng nha dau tu vira va
nho khong thé dam bao ngudn luc dé gia
nhap thi truong. Co ché mua chung bét
dong san trén nén tang blockchain s& giai
quyét duoc tinh trang kho gia nhap vao thi
truong, giam thiéu rao can cia nhimg tai
san c¢6 kha nang thanh khoan kém'®. Khi bat
dong san dugc chia nho dé ban theo tung
phan véi gia tri nho s& thuc day sy tham gia
ctia nhitng chu dau tu nho 1é, ngudn von dau
tu thap, khong du kha niang s¢ hiru toan bo
bt dong san.

Mat khéc, vi gié tri cia bat dong san rat
16n, nén thi truong bat dong san luon chiu
su chi phéi va tdc dong qua lai voi thi
truong von. Ngudn von duge dua vao dau
tu bat dong san duoc huy dong phan 16n tir
ngan hang, t6 chirc tin dung®®. Viéc ap dung

14 Oleksii Konashevych, tldd.

15 Marcus Lu, Blockchain Applications: Tokenization
of Real Assets, https://www.visualcapitalist.com/sp/
blockchain-applications-tokenization-of-real-assets/,

cong bb ngay 12/1/2022, truy cap 13/9/2022.

16 Xem thém Toan Thang, Khoi théng dong von cho
thi truong bdt déng san, https://baochinhphu.vn/
khoi-thong-dong-von-cho-thi-truong-bat-dong-san-1
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hinh thic kinh doanh mdi tao thém mot
kénh dé huy dong ngudn von cho thi truong.

Ba, ting cuong tinh minh bach, céng
khai trong giao dich.

Thoéng tin vé hang hoa thong thuong dé
dang duoc tim kiém thong qua nhiéu
phuong thirc, trén website nha san xuat, don
vi cung cép dich vu, trén bao bi san phém
hodc thong tin tir nhitng ngudi tirng mua san
pham tuong ty... Nhung thong tin vé hang
hoa bat dong san kho tiép can, kha phirc tap.
Nhimg ngudi mua hang hoéa bt dong san
thu(‘mg bi dong trong tiép can, cac thong tin
deu do bén béan hodc don vi trung gian cung
cép, tham chi cac thong tin dugce cung cip
c6 thé khong day du, khong chinh xac,
ngudi mua kho kiém ching. Khi kinh doanh
trén nén tang blockchain, chi can bat dong
san trudc khi ma hoa duogc xac thuc tinh
phap 1y thi nguoi tham gia giao dich trén
nén tang blockchain s& dé dang tiép can voi
thong tin vé bat dong san ciing nhu dé dang
theo ddi thong tin bién dong trong qua trinh
dau tu.

Bon, giao dich nhanh chéng va an toan.

Giao dich mua ban bat dong san truyén
théng phai 1ap thanh vin ban, dugc cong
chung, chimg thyc trir mot s6 trudong hop
phap luat c6 quy dinh khéac. Do do, tur giai
doan tim kiém ddi tugng giao dich dén thoi
diém hoan thanh giao dich thuong mat kha
nhiéu thoi gian. Nhung d6i véi giao dich
duogc thuc hién trén nén tang blockchain,
ngudi mua chi ton vai phat dé hoan thanh
giao dich thong qua hop dong théng minh
(smart contract).

Hop dong thong minh duoc xem 1a mot
trong nhitng ng dung vuot trdi cia cong
nghé blockchain. Khai niém vé hop dong

02220510164025977.htm, cong bd ngay 10/5/2022,
truy cap ngay 16/10/2022.

thong minh chua dugc quy dinh cu thé & bat
ky van ban phap luat hién hanh nao. Tham
khao cach hiéu dugc Cuc Thong tin khoa
hoc va cong nghé dé cap, hop dong thong
minh 1a mo6 t4 mot bo giao thirc (mot tap
hop céc cau Iénh) dac biét c6 kha nang tu
dong thuc hién cac diéu khoan, cac thoa
thuin giita cac bén trong hop ddng (¢
truong hop nay 1 cic hé théng may tinh)
nhd sy hd tro cua cong ngh¢ blockchain.
Néi cach khac, day 1a hop dong chtra dung
cac thoa thuan, diéu khoan trong giao dich
nhung duogc sé hoa thong qua ngdn ngir 1ap
trinh trén ung dung blockchain, cic thda
thuan gitta cac bén trong giao dich ¢ dang
ky thuat s6, va 1a mot chuong trinh cé thé
doc duoc biang may'’. Cac giao dich nay
dugc mo cho tat ca nhitng ngudi dung khac
va khi cac giao dich di hoan tat, chung s&
khong thé bi huy bo. Nhu vay, khi du diéu
kién dé giao két hop ddng, cac 1énh dugc
thiét 1ap tuy dong, hop dong co gia tri va
khong c6 su can thi€p hoac xét duyét tir chu
thé khac. Bang cach nay, ndi dung cta hop
dong bat bién, cac chudi khbi khong thé sira
hodc x6a bd. Cac thong tin dugc minh bach
va c6 kha ning chdng gia mao rat cao va
thong nhit giira cdc bén tham gia giao két.

3. Nhitng vén dé phap ly can lam rd

3.1. Qudn ly bdt déng sin dwec kinh
doanh trén nén tang cong nghé blockchain

Céc giao dich bat dong san truyén thong
dugc Nha nudc quan ly thong qua qua trinh
dang ky dat dai, tai san gén lién véi dat va
cap glay ching nhan quyén sir dung dat,
quyen s& hitu nha & va tai san gin lién véi
dat... Nguoi st dung dat, chu so hiru bat
dong san thuc hién dang ky dét dai, tai san

17 Kristian Lauslahti, Juri Mattila, Smart contracts —
How will Blockchain technology affect contractual
practices, Timo Seppala, No. 68, 2017, p. 3.
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gan lién vi dit dé cung cép thong tin vé bat
dong san cho Nha nudc trong qua trinh su
dung, s¢ hitu tai san. Qua do, cac chu thé c6
quyén duoc xéac thuc vé chu quyén déi véi
bat dong san, nhdm han ché nhitng tranh
chép c6 thé xay ra ciing nhu dwoc Nha nude
bao ho quyén loi hop phap dbi véi tai san
cua minh. Cu thé, khoan 1 Diéu 131 Luat
Dit dai naim 2024 quy dinh, dang ky dat dai
1a thu tuc bat budc ddi véi nguoi su dung
dat. Luat Kinh doanh bat dong san nim
2023 clng quy dinh nha, céng trinh xay
dung dua vao kinh doanh phai c6 dang ky
quyén s¢ hitu nha, cong trinh xay dung gin
lién v6i dat trong gidy ching nhan vé quyén
sir dung dat. D6i v6i nha, cong trinh xdy
dung c6 san trong dy 4n dau tu kinh doanh
bat dong san thi chi can c6 gidy chirng nhan
vé quyén st dung dit theo quy dinh cua
phép luat vé dat dai (Diéu 14)...

D6i voi kinh doanh bat dong san trén
nén tang cong nghé blockchain tai Viét
Nam, bt dong san dugc chu s¢ hitu lién két
v6i don vi cung cap cong nghé va phan chia
bat dong san thanh nhiéu phan véi gia tri
bang nhau. Ngudi mua chon sb phan bat
dong san da dugc ma hoa va thanh toan. Khi
giao dich thanh cong, ngudi mua sé dugc
xac nhan mua Chung bat dong san thong qua
chu’ng nhan cb phan tuong tng vai s6 phan
bat dong san da mua. Cac giao dich dugc
thyc hién théng qua hgp dong thong minh
va khong can thong qua thi tuc dang ky hay
chiu su kiém soat boi co quan nha nudc co
thAm quyén. Gidy ching nhian quyén st
dung dit, quyén so hitu nha ¢ va tai san gin
lién v6i dét van do chu sé hiru ban dau nim
gilt, nguoi mua nhan duoc chimg nhan vé
viéc s& hiru cac ma token. Do do, qué trinh
quan ly nha nudc trong hoat dong kinh
doanh nay chua c6 co ché thuc hién, quyén
loi cia nguoi mua chung bat dong san hau
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nhu chi dugc dam bao thong qua thda thuan
va “sur tir t&” ctia bén ban.

Mat khac, kinh doanh theo hinh thirc
“chirng khoan héa bat dong san”, nén bat
dong san dugc xem nhu mdt loai tai san
dam bao, dugc quy déi gia tri nham thuc
hién huy dong von hodc tim kiém lgi nhuan
trén chinh bat dong san do. Do do, bat dong
san phai du diéu kién nhét dinh trudc khi
duogc dua vao giao dich. Va phai c6 co ché
dé dam bao méi truong kinh doanh minh
bach, lanh manh. Cu thé, nguoi mua phai
dugc cung cip thong tin can thiét vé bat
dong san. Cac théng tin phéi duogc xac thuc
boi co quan c6 tham quyén chir khong pha1
do bén ban don phuang cung cép. Pong
thoi, viéc dinh gid bat dong san trude khi
dua vao giao dich phai c6 quy dinh 10 rang,
tranh truong hop bén ban thdi phong gia
ban dé thu lgi bat chinh.

Mic du can xdy dung mot co ché quan
1y d6i v6i loai hinh kinh doanh nay, nhung,
blockchain dugc st dung nhu mdt cong cu
dé cung cap sy tin tu’fmg cho cac bén trong
giao dich ma khong can gip g0, quen blet
nhau'®. Nén néu co quan c6 thdm quyén
kiém soat viéc thyuc hién giao dich tuong tu
nhu cac giao dich truyén thong thi cac chirc
ndng cuia cong ngh¢ nay it hitu ich hon. Do
d6, can khai thac nhitng 1¢i ich vu viét cua
cong nghé blockchain ciing nhu quy dinh
cach thic quan 1y phu hop.

Can ctr vao qua trinh xac lap hiéu lyc
cua giao dich, c6 thé phan chia blockchain
thanh 3 loai chinh, bao goém: (i) Public

18 Rosa M.Garcia-Teruel, Legal challenges and
opportunities of blockchain technology in the real
estate sector, Journal of Property, Planning and
Environmental Law, https://www.emerald.com
/insight/content/doi/10.1108/JPPEL-07-2019-0039/f
ull/html, cong bd ngay 14/2/2020, truy cap ngay
05/10/2022.
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blockchain — tat ca ngudi ding déu c6 quyén
nhu nhau, khéng mot ai c¢6 thé chiém quyén
diéu khién hé thong. Giao dich méi chi dugc
xéc 1ap khi tit ca nguoi dung chap thuén; (ii)
Private blockchain — mot s6 chu thé véi vai
tro chinh dwoc thiét 1ap quyén kiém soat
nhimng ai duoc tham gia vao hé théng; (iii)
Hybrid blockchain — hinh thirc két hop giita
2 mo6 hinh trén, cho phép mét s6 ngudi ding
c6 thé kiém soat nhitng ngudi dung khéc
truy cap giéi han vao kho dir li€u trong
blockchain, cong khai mot sé dit liéu, va gitr
nhitng thong tin khic dugc bado mat trong hé
thong'®. Trong d6, nhitng dang chi can sy
cho phép ctia mot sb chu thé duge cap quyén
xac thuc dé giao dich co hiéu lyc tao co ché
giao dich don gian, it ric ri.

Tir nhitng phén tich trén, tac gia dé xuat
mot s6 kién nghi nhu sau:

Mot, nhanh chéng thuc hién chuyén doi
sd trong quan 1y nha nudc d6i voi dat dai va
bat dong san. Trén co so kién toan hé théng
co so dir liéu dat dai, ting cudng cong tac
quéan 1y ho so dia chinh nhdm nang cao hi¢u
qua quan 1y nha nudc, tao diéu kién thuan
loi trong viéc tiép can thong tin bat dong
san, xay dung moi truong kinh doanh lanh
manh, minh bach. Khi co sé dit liéu da duoc
hoan thién, viéc quan Iy bat dong san noi
chung va bat dong san duogc kinh doanh trén
cac nén tang cong nghé s& dé dang duoc co
quan c6 tham quyén kiém soat. Nguoi ding
c6 thé trich luc cac thong tin can thiét vé ddi
tuong giao dich, chu thé thuc hién giao dich
mot cach chinh thdng va tin cdy. Hién nay,
mot s6 qudc gia trén thé gidi da tmg dung
cong ngh¢ blockchain vao qué trinh quan ly
bat dong san. Cac thong tin vé bat dong san

19 Xem thém: Nguyen Quynh Xuan Mai - Vi Thi
Hong & Hoang An, Ung dung cong nghé blockchain
vao bdo hé quyén s¢ hau tri tué, Tap chi Dan chi va
phép luat, sé 4 (361), 2022 tr. 54-55.

va cac bién dong duogc cap nhat theo trinh tu
thoi gian thong qua cong nghé chudi khdi.
Tir d6, tao diéu kién thuén loi trong qua
trinh quan 1y d6i v6i bat dong san dugc dua
vao kinh doanh trén nén tang cong nghé
blockchain.

Hai, quy dinh cu thé vé diéu kién cua
bat dong san dugc kinh doanh trén nén tang
cong nghé blockchain. Luat Kinh doanh bat
dong san nam 2023 quy dinh bat dong san
dugc dua vao giao dich bao gdbm: Bat dong
san c6 san va bat dong san hinh thanh trong
tuong lai. Mdi bat dong san mubn dugc dua
vao kinh doanh phai dép Gmg nhiing diéu
kién nhat dinh. Tuy nhién, bat dong san
hinh thanh trong tuong lai dugc quy dinh
cac diéu kién chat ché hon nhim dam bao
quyén loi ctia bén con lai khi tham gia giao
dich, han ché rai ro xay ra, tranh viéc chu
dau tu huy dong von tran lan ma khong thuc
hién dyu an, hodc su dung nguén tién khong
dung muyc dich... Cac quy dinh vé tién do
thanh toan, diéu kién bao lanh cua ngan
hang... dugc quy dinh o tai cac Piéu 22,
23, 24, 25.

C6 thé thay, kinh doanh bit dong san
trén nén tang cong nghé blockchain 1a mot
kénh huy dong von kha thi cho du an. Tuy
nhién, s& rat phtic tap néu bat dong san hinh
thanh trong tuong lai dugc kinh doanh theo
hinh thtrc nay, tir khau dinh gia bt dong san
dé phan chia va mi hoa, khau thanh toan,
xéc dinh gia tri bat dong san tang thém theo
tién do xdy dyng, phan chia loi nhuan va
gidi quyét mau thuin... Do do, can co qua
trinh nghién clru nghiém tac va xay dung
khung phap 1y hoan thién ddi v6i bat dong
san hinh thanh trong tuong lai. Theo ca
nhan tic gia, hién nay chi nén cho phép bat
dong san c6 sin dugc kinh doanh trén nén
tang cong nghé blockchain, dong thoi ap
dung twong ty diéu kién dé bit dong san
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dugc dua vao kinh doanh theo Piéu 14 Luat
Kinh doanh bt dong san nim 2023.

Ba, tai mot sb qubc gia trén thé gidi, co
quan ding ky dat dai, luat su hodc cong
ching vién c6 thé tham gia vao giao dich
v6i vai tro dam bao giao dich minh bach, an
toan?’. Do d6, tac gia cho rang co quan nha
nude nén kiém soat diéu kién cua bt dong
san trudc khi dua vao kinh doanh trén nén
tang cong ngh¢ blockchain thong qua viéc
b6 sung nghia vu dang ky bién dong. Co
quan nha nudc kiém tra cac diéu kién phap
1y d6i véi bat dong san trude khi duoc phan
chia va méa hoa.

Céc giao dich dugc thyc hién thong qua
hop dong thong minh, khong cin cong
ching, chimg thyc va khong cip Gidy
ching nhan cho nguodi mua bat dong san
trén nén tang blockchain nhung co quan ¢
tham quyén phai xac dinh dugc diéu kién
dinh doat ddi v6i bat dong san da duge ma
hoa. No6i cach khac, khi bat dong san da
dugc ma hoa va ban cho nguoi dung, néu
mudn chuyén nhuong hodc ban toan bd bat
dong san do cho nguoi khac thi cach thic
thyc hién nhu thé nao? Ty 1& phan trim
ngudi ding déng y dinh doat dbi véi tai san
1a tuyét d6i (100%) hay chi can dai da sb
nguoi ding dong y... Tir d6, dam bao viée
dinh doat bat dong san theo ding thda thuan
ma tit ca ngudi dung da théng nhét, tranh
truong hop chil s¢ hitu dung tén trén Gidy
chimg nhan tiu tan tai san thong qua cach
thtrc giao dich khac ma nguoi dung khong
thé kiém soat dugc.

Bén, ngudi mua chung bit dong san
khong tryc tiép so hitu bat dong san ma so
hiru cac ma token. Cac ma token dugc xem
la quyén tai san thuéc so hitu cia ngudi

2 Rosa M. Garcia-Teruel, tldd, p.136.
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dung. Nguoi dung dugc dinh doat véi cac
ma token nay thong qua cac giao dich nhu
ban, tdng cho hodc dé thura ké. Tuy nhién,
do chua c6 quy dinh nén trén thyc té, mot sb
don vi dang kinh doanh hinh thirc nay tai
Viét Nam chua cho phép nguoi dung duoc
chuyén giao quyén s& hitu cic mi token cho
ngudi khac hodc chi dugc chuyén giao hoic
dé thira ké khi duoc bén ban dong y. Hoic
cho phép thuc hién nhung cach thic thuc
hién con phtc tap, chua dam bao quyén loi
clia nguo1 mua.

3.2. Chii thé tham gia giao dich

Mbét, vé viéc xdc thuec tai khodn ID

Chu thé cua giao dich c6 thé 13 c4 nhan
hodc phép nhan cé du nang lyc phap luat va
nang luc hanh vi dan sy. Céc chu thé tham
gia vao hoat dong kinh doanh bat dong san
trén nén tang cong nghé blockchain bao
gom: Chu s¢ hitu bat dong san; bén cung
cap cong nghé; va ngudi dung tham gia mua
phan bat dong san da dugc phan chia va ma
hoéa. Giao dich duoc thuc hién trén nén tang
cong nghé nén cac bén khong truc tiép gip
g0, thuong lugng, thoa thuan. Vi vay, dé
giao dich dugc thyc hién va dam bao hi¢u
luc phap luat, cic bén tham gia giao dich
phai cong khai nhimg thong tin can thiét
nham tao 1ap su minh bach, tin cdy cling
nhu ¢6 co s& xéc dinh chu thé c6 du diéu
kién tham gia giao dich. Do do, trudc khi
tham gia giao dich trén nén tang céng nghé,
chil thé phai c6 tai khoan dinh danh duoc
xac minh.

ID (identification) c6 nghia 1a nhén
dién, nhan dang 1a mot trong nhiing van dé
quan trong khong chi lién quan dén nén tang
blockchain, ma con ¢ bét ky cac giao dich
théng qua internet khac?!. Cac bén trudc khi

21 Rosa M.Garcia-Teruel, tldd.
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tham gia giao dich phdi c6 ID dugc xac
minh céc thong tin vé& nhan than (dbi véi ca
nhan) hoac chirng minh thanh 1ap hoat dong
hop phap (dbi voi phap nhan). Mat khéc, bat
dong san la mot tai sdn co gia tri 1on, thu
hit nhiéu chu thé tham gia ddu tu, c6 anh
huéng téi nhiéu thi trudng khac (thi trudng
vbn, thi truong lao dong...), cling nhu cac
van dé vé kinh té, an ninh va trit tu xa
hoéi... Do do, ngudi mua phai duoc tiép can
v6i nhimg thong tin vé chu s¢ hitu va tinh
trang clia bat dong san dé dua ra quyét dinh
tham gia dau tu. Nha nudc phai co chinh
sdch quan 1y va ddm bdo mdi truong kinh
doanh lanh manh, minh bach. Néi mot cach
cu thé, bén ban bat dong san cd nghia vu
cong khai thong tin ching minh du diéu
kién kinh doanh hop phép, thong tin bat
dong san tham gia giao dich®’. Bén cung
cap cong nghé cling nam giit vai tro khong
kém phan quan trong trong qué trinh kinh
doanh trén nén tang cong nghé blockchain.
Cac thong tin cua ngudi cung cap phan
mém coéng nghé phai dugc cong khai, dam
bao chiu trach nhiém vé qua trinh van hanh
ctia nén tang blockchain, bao mat va duy tri
tai khoan, quyén loi ctia nguoi ding trén hé
théng, viéc bao mat thong tin va chét luong
cong nghé duoc cung cip... Mat khac,
ngudi dung khi mudn mua bit dong san
cling phai duoc xac minh tu cich chu thé,
dam bdo du nang lyc tham gia giao dich.
Hién nay cong nghé sinh tric hoc di
duoc tng dung rat phd bién trong viée 1ap,
x4c minh tai khoan ngudi ding trén cac nén
tang cong nghé. Tuy nhién, tac gia cho rang,
nén c6 mot don vi chiu trach nhiém vé viéc
quan 1y tai khoan d6i v6i cac chu thé khi
tham gia kinh doanh bat dong san trén nén

22 Xem thém Diéu 6 Luat Kinh doanh Bit dong san
nam 2014.

tang cong nghé blockchain. Mot phan nhim
bao dam tinh thdng nhat, tip trung trong
hoat dong quan ly. Mat khéac, thong qua qua
trinh quan 1y, co quan co tham quyén dé
dang xac dinh nghia vu thué, phi phét sinh
tir hoat dong dau tu trén nén tang cong nghé
blockchain cuia nguoi dung va chu s¢ hiru
bat dong san. O mot sé qudc gia trén thé
gi61, trach nhiém x4c minh va quan ly tai
khoan ID do mét co quan nha nudc cd thim
quyén thuc hién. TAt ca cac chu thé trudce
khi tham gia giao dich mua ban bat dong
san déu phai dang ky va dugc cip tai khoan
xac thuc. Vi du, cac quéc gia thude khdi EU
cong nhan céc tai khoan da dugc xéc thuc
boi nhitng qubc gia thanh vién va hé théng
quan 1y cho phép chia sé cac thong tin quan
trac hoc khi tai khoan ID tham gia vao céac
giao dich®. Diéu 6 Quy dinh s6 910/2014
cia EU vé Dich vu nhéan dang va uy thac
dién tir trong cac giao dich dién tu trén thi
truong ndi dia, quy dinh su cong nhan lan
nhau cua cic qudc gia thanh vién khac. Mit
khac, khi tai khoan ID duoc cép va xac
minh béi co quan nha nuéc s& han ché
nhiing rdi ro phat sinh khi bi hack tai khoan
hodc bi mat tai khoan. Va xa hon, thong qua
tai khoan ID, nguoi dung c6 thé dinh doat
dbi véi s6 phan bat dong san di mua thong
qua cac giao dich, ciing nhu dé thira ké cho
nguoi khac.

Hai, xac dinh chi thé nao dwoc tham
gia giao dich

Quy dinh hién hanh dat ra nhiing han
ché nhat dinh dbi véi mot sd chu thé khi
tham gia giao dich vé bat dong san theo
phuong thire truyén thong, cu thé vé diéu
kién va pham vi kinh doanh cua cac bén khi
tham gia giao dich. Hién nay quy dinh chua

23 Rosa M.Garcia -Teruel, tldd.
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ddng nhat giira cac chu thé tham gia vao thi
truong bat dong san. Luat Dét dai quy dinh
7 nhom chu thé 1 ngudi str dung dat (khong
bao gdm nguoi nudc ngoai); Luat Kinh
doanh bit dong san quy dinh tuong dong
v6i Luat Dat dai vé chu thé tham gia kinh
doanh bAt dong san. Trong khi do, Luat Nha
¢ thura nhan ngudi nude ngoai cling 1a mot
chu thé dugc sé hitu nha & tai Viét Nam.
Mat khac, ngudi nudc ngoai, ngudi Viét
Nam dinh cu ¢ nude ngoai va doanh nghiép
¢6 von dau tu nudc ngoai bi han ché hon vé
quyén tiép can va thyc hién giao dich ddi
véi bat dong san tai Viét Nam. Cu thé, Luat
Pat dai nim 2024 quy dinh ngudi nudc
ngoai khong duoc phép tham gia vao cac
giao dich ddi véi quyén sir dung dat trir
truong hop nhén thira ké gid tri cua quyén
su dung dét; hodc nguoi Viét Nam dinh cu
& nudc ngoai chi dugc tiép can dbi voi
quyén sir dung dét thong qua mot s6 phuong
thirc nhu dwoc Nha nudc trao quyén sir
dung dét, dugc nhan chuyén nhuong quyén
st dung dat trong khu cong nghiép, khu ché
xuét, khu kinh té d¢ thyc hién dy an dau tu.
Hodc Ludt Nha ¢ nam 2023 chi cho phép
ngudi nudc ngoai duge sé hitu sé lugng han
ché d6i véi nha ¢ tai Viét Nam; Diéu 10
Luat Kinh doanh bat dong san quy dinh
pham vi kinh doanh bat dong san cia to
chuc, ca nhan trong nudc, ngudi Viét Nam
dinh cu & nudc ngoai, doanh nghiép co vén
dau tu nudc ngodi... Vay, cac quy dinh vé
chu thé tham gia giao dich va cic han ché
vé pham vi ¢ dat ra d6i voi kinh doanh bt
dong san trén nén tang coéng nghé
blockchain khong?

Nhu da phan tich, bat dong san duoc
kinh doanh trén nén tang cong nghé
blockchain 1 m¢t hinh thic dau tu, tim
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kiém lgi nhudn trén chinh bit dong san do
va nguodi mua khéng truc tiép nim quyén so
hitu bat dong san. Do d6, tac gia cho ring,
khong can dat ra han ché ddi voi ngudi mua
bat dong san trén nén tang cong nghé nhu
dbi véi didu kién mua bat dong san theo
cach thirc truyén thong. Chung ta c6 thé cho
phép tat ca cac chii thé déu dugc so hitu
phan bat dong san theo phan nham mé rong
kénh dau tu va huy dong von cho thi truong
bat dong san. Pong thoi, quy dinh ty 18 so
hitu t6i da theo phan ddi véi nguoi Viét
Nam dinh cu & nudc ngoai, ca nhan nudc
ngoai, doanh nghiép c6 vbén dau tu nudc
ngoai... trong mot du an dé twong thich véi
phap luat dat dai, nha ¢. Riéng dbi véi chua
s hiru bat dong san dimg ra dé dua bt
dong san vao kinh doanh trén nén tang cong
ngh¢ blockchain, nén &p dung cac quy dinh
vé pham vi kinh doanh, diéu kién kinh
doanh cua Luét Kinh doanh bat dong san dé
dam bdo ndng luc tai chinh va su chuyén
nghiép can thiét.

Noéi tém lai, hinh thirc kinh doanh bat
dong sin trén nén ting cong nghé
blockchain phii hop voi xu huéng phat trién
cua cong ngh¢, k¥ thuat, hra hen s€ mo ra
mot kénh dau tu va huy dong von cho thi
truong bat dong san. Viéc khai thic nén
tang blockchain dem lai cho thi truong su
minh bach, rd rang, nhanh chong va giam
thiéu cac chi phi trung gian. Tuy nhién, can
¢ quy dinh 13 rang vé cach thirc, diéu kién
va cha thé tham gia giao dich. Trén co so
d6, khi phat sinh tranh chip, ngudi tham gia
giao dich c6 co s& dé thuc hién theo ding
quy dinh cta phap luat, bao vé quyén loi
hop phap cua minh. Co quan nha nuéc co
co so phap 1y dé théng nhat quan 1y, giai
quyét tranh chap phat sinh.





