BAO HO QUYEN TAC GIA POI VOI TAC PHAM DO TRi TUE
NHAN TAO TAO RA - MOT SO QUAN PIEM PIEU CHINH
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Tém tat: Bai viét gidi thidu vé bio hé quyen tac gia doi voi tac pham do tri tué
nhén tao tao ra va phdn chia cac quan diém diéu chinh thanh ba nhém: (i) Khong bao
hé; (ii) Bao hé duéi swe vin dung hoc thuyét “Work made for hire” va bao hé bang cdch
chi xem tri tué nhdn tao la mot cong cu; (iii) Bdo ho bang cach trao tw cach phap nhan
cho chinh hé thong tri tué nhdn tqo. Pong thoi, bai viét nhdn xét vé kha ndng dp dung
cdc quan diém nay vao thuc tién bdo hé quyén tac gia doi véi tdc pham tao ra béi tri tué
nhan tao.

Abstract: This article presents copyright protection for works generated by
artificial intelligence and divides regulatory perspectives into three groups: (i) Non-
protection; (ii) Protection under the work-made-for-hire doctrine; (iii) Protection by
giving legal status to the artificial intelligence system itself. At the same time, the article

comments on the possibility of applying each point of view in practice.

1. Gioi thiéu

Niam 2017, Google cam két tai trg
805.000 USD cho mdt chuong trinh tri tu¢
nhan tao (Al) v6i muc dich tao ra cac bai
bao dia phuong tai Vuong quéc Anhl. Nim
2020, mot Ban nhac ¢ Uc la Uncanny
Valley da si dung Al dé tao ra bai hat
“Beautiful the World” va gianh chién thing
trong “Cuoc thi bai hat AI”2. Buc chan dung
do Al tao ra c6 tén “Edmond de Belamy” da
dugc ban véi gia 432.000 USD tai cudc dau

“TS., Trudng Pai hoc Thi Dau Mét.

! Brian Heater (2017), Google is funding the
creation of software that writes local news stories,
https://techcrunch.com/2017/07/08/google-is-fundin

g-the-creation-of-software-that-writes-local-news-st

ories/, truy cap ngay 15/2/2023.

2 Belinda Quinn (2020), How Al “Eurovision Song
Contest” Winners Uncanny Valley Found The
Human — machine Sweet Spot, https://musictech
.com/features/ai-eurovision-winners-uncanny-valley-
human-machine-sweet-spot/, truy cap  ngay
15/02/2023.
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gia ctia Christie & New York® “Hello
World” ciia SKYGGE dugc biét dén 1a
album nhac dau tién dugc tao ra véi sy hd
tro cia AI*. Cong ty tri tué nhan tao Deep
Mind thudc sé hiru cua Google ciing da tao
ra ph?ln mém c6 thé tao nhac béng cach
nghe cac ban ghi am. D6 chi 1a mot trong
nhiéu nhitng dy an ching minh rang mot
phin mém may tinh c6 thé lam tho, chinh
stra 4nh, sang tac nhac®. Bén canh do, cac
nganh cong nghi€p sang tao cling st dung
Al dé tiép thi va quang ba cac tac pham ctia
minh. Vi du, YouTube, Spotify va Netflix

3 The New York Times, Al Art at Christie’s Sells for
$432,500, https://www.nytimes.com/2018/10/25/arts
/design/ai-art-sold-christies.html, truy cip ngay
15/02/2023.

4 Artslaw (2023), Artificial Intelligence (Al) and
Copyright, https://www.artslaw.com.au/information-
sheet/artificial-intelligence-ai-and-copyright/,  truy
cap ngay 15/02/2023.

5 WIPO Magazine (2017), Artificial intelligence and
copyright, https://www.wipo.int/wipo_magazine/en/
2017/05/article_0003.html, truy cap ngay 7/02/2023.
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st dung thudt toan Al dé tao dé xuét cho
nhitng ngudi dang ky cta ho vé ban nhac
hodc b phim ma ho nén chon tiép theo.
Diéu nay c6 nghia 13 Al duoc dao tao dé
hoc va thuc hién mot sb nhiém vu nhét dinh.

Cudc cach mang cong nghé¢ vdi su phat
trién nhanh chong ciia AI doi hoi con nguoi
phai xem xét lai vé su twong tic giira may
tinh va qua trinh sang tao. Ngay nay, Al c6
thé tao ra cac tac pham nghé thuat, voi rét it
hodc hau nhu khong c6 su can thiép cua con
ngudi. Didu nay cé nghia 13, mac du cac 1ap
trinh vién c6 thé thiét 1ap cac tham sb ban
dau, nhung tac phém thuec su duoc tao ra
bdi chinh chuong trinh may tinh, trong mot
qua trinh tuong ty nhu qua trinh suy nghi
cua con nguoi. Mot lan nira, phap luat ban
quyén dung truéc cdu hoi 1on dit ra boi
cong nghé rang, tic pham do Al tao ra c6
duoc bao ho quyén tac gia hay khong.

2. Tri tu@¢ nhan tao va quyeén tac gia

Y tudng rang may tinh cé thé hoc hoi
va ty cai thién mot cach doc 1ap, khong phu
thudc vao su can thiép cta con ngudi xuit
phat tir nghién clru cua Samuel, da tr¢ thanh
ndi dung trong tdm trong nghién ciu va
phat trién AI®. Mic du vay, hién chua c6
mot dinh nghia dugc chép nhén toan cau vé
Al. Tuy nhién, theo Tatiana Synodinou, Al
chinh 14 hé théng c6 kha nang tu dong “tao
ra y tuong va cac hinh thic biéu dat méi
thong qua viéc sa dung phin mém bat
chuée ciu hinh mang luéi than kinh cua con

Yy

ngudi”’. Co thé hiéu Al 1a mot “cong nghé

® Stuart Russell, Peter Norvig (2016), Artificial
Intelligence: A Modern Approach, Nxb. Pearson, tai
ban lan thtr 3, p. 32.

7 Gonzalez Otero, B.; Quintais, J.P. (2018), Before
The Singularity: Copyright And The Challenges Of

thuc hién mot s6 nhiém vu doi hoi tri thong
minh cua con ngudi”®, mot thuat ngir chung
bao gém nhiéu hé théng ky thuat dya trén
may tinh dugc phét trién dé “bat chudc
hanh vi ciia con ngudi”®. Mtrc do tu chu cia
Al ngay cang cao trong mbi lién hé véi su
can thiép ctia con ngudi. Piéu ndy giai thich
tai sao viéc tim ra cac quy tic phap 1y phu
hop voi cach thic hoat dong cua Al rat
phuc tap.

Thuét toan 13 mot trong ba yéu td quan
trong c4u thanh nén sy van hanh cta mot hé
théng AL Thuat toan 1a mot tap hop céc
huéng din bién d6i mot gia tri dau vao da
cho thanh mét két qua dau ra. Piéu nay
duoc thyc hién thong qua cac dong ma ma
khi ap dung cho mot may tinh cu thé s& thuc
hién cac hanh dong cu thé. Nhimg dong ma
nhu vay vé co ban tao thanh mot chuong
trinh may tinh, con dugc goi la phﬁn mém.
Loai phan mém nay c6 thé duoc lap trinh
theo nhiéu cach dé thuc hién cac chuc nang
khac nhau. Mot trong nhiing phuong phap
chinh ma cac ung dung AI duoc tao ra la
phan mém hoc may (Machine Learning).
Hoc may 1a mot nd luc dé day cho mot
chuong trinh mot thu thuat chi tiét dén muc
ma “ngay ca dong vat nguyén thuy cling co

Artificial Intelligence, University of Amsterdam, p.
15, https://pure.uva.nl/ws/files/34082305/Before_the
_Singularity_Copyright_and_the_Challenges_of Art
ificial_Intellige.pdf, truy cap ngay 7/02/2023.

8 Benedict Dellot and Fabian Wallace-Stephens
(2017), What is the Difference Between Al &
Robotics?, https://medium.com/@thersa/what-is-the-
difference-between-ai-robotics-d93715b4ba7f, truy
cap ngay 6/02/2023.

9 Josef Drexl va cong su (2019), Technical Aspects
Of Artificial Intelligence: An Understanding From
An Intellectual Property Law Perspective, 1st edn
Max Planck Institute for Innovation and Competition
Research Paper, p. 19-13.

65


https://www.amazon.com/Stuart-Russell/e/B004MU1XX2/ref=dp_byline_cont_book_1
https://www.amazon.com/Peter-Norvig/e/B000AQ4JBU/ref=dp_byline_cont_book_2

NHA NUOC VA PHAP LUAT SO 5/2024

thé lam duoc™. Tuy nhién, hoc may chua
phai 1 diém dimg cta thuat toan AL Ngay
nay, mot trong nhimng loai AI méi nhat va
dugc st dung nhiéu nhat 1a thuét toan hoc
sau (Deep Learning). Thuat toan nay ldy
cam hung tor hoat dong cua by ndo con
ngudi va dua trén “mang ludi than kinh
nhan tao”*!, bao gdm céc két nbi khac nhau
va cac 16p dir li¢u. Thong qua céac thudt toan
hoc sau, Al ¢6 thé nhén ra cc kich ban ma
bd ndo con nguoi khé phat hién ra. Qua
trinh nay cho phép AI hoat dong hi¢u qua
hon cd hoc may.

Thuét toan Al, mic du c6 tiem nang to
16n, nhung khong thé ty hoat dong néu nhu
khéng c6 may madc. Phan cung chinh 14 noi
ma cac tng dung Al c6 thé trién khai trén
thuc té. Cac ung dung Al phu thudc phan
16n vao su phat trién cta cac may tinh duoc
sir dung dé chay cac loai chuong trinh. Phan
cung can dt manh vé nang lyc va tbc do dé
xu ly cac tinh toan phuc tap trén luong dir
liéu khong 10, cho ra két qua tir mot gia tri
dau vao phtc tap*?. Gia tri dau vao khong 10
nay goi la dir liéu 16n (Big Data). Dir liéu
16n dugc dinh nghia 1a “dai dién cua thong
tin dugc dic trung boi khdi lugng 16n, toc
d6 va sy da dang ma chung yéu cau cong

10 The Economist (2015), How machine learning
works,  https://www.economist.com/the-economist-
explains/2015/05/13/how-machine-learning-works,
truy cap ngay 15/02/2023.

11 Michael Copeland (2016), The Difference Between
Al, Machine Learning, And Deep Learning,
https://blogs.nvidia.com/blog/2016/07/29/whats-diff
erence-artificial-intelligence-machine-learning-deep-
learning-ai/, truy cap ngay 15/02/2023.

2 Marcos Wachowicz va Lukas Ruthes Gongalves
(2019), Artificial Intelligence and Creativity: New
Concepts in Intellectual Property, International
Cataloguing in Publication Data (CIP), p. 57.
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nghé cu thé va phuong phap phan tich dé
chuyén ddi ching thanh gia tri”*.

Muc do dong gop cia con nguoi trong
viéc tao ra tac phém cia Al s& rt quan
trong trong viéc xac dinh liéu céc tac phém
nay c6 duoc bao vé ban quyén hay khong va
ai la nguoi s¢ hitu chung. Cac thuit toan
hoc may va hoc sdu c6 thé phan tich va xu
1y dir liéu dau vao nhiéu lan trudc khi dua ra
két qua chinh xac, vi vdy, theo cach ching
duoc 1ap trinh, s€ tao ra két qua nam ngoai
du kién ctia con ngudi'®. Nghia 13, Al ¢6 thé
tao ra mot tac pham ma con ngudi khong
biét trudc duoc chinh xac vé tac pham nay
cho dén khi né duogc thuc su tao ra. Diéu
nay ham y thuat toan hoc may va hoc sau co
thé mang lai tinh sang tao cho tac pham. Tir
day dat ra cau hoi vé su can thiét cua viéc
bao vé ban quyén dbi voi cac tic pham
duoc tao ra hoan toan hoac chu yéu badi AL

3. Cac quan diém bao hp tac pham
tao ra béi tri tu¢ nhan tao

3.1. Khong bdo hé tac phdm dwec 1am
ra bai tri tu¢ nhén tgo

Quan diém tic phdm tao ra boi Al
khong nén dugc bao ho xudt phét tir nhimng
Iy do khac nhau sau day:

Thir nhat, khong thé xac dinh duoc
chinh xé4c tic gia va chu s¢ hiru quyén tac
gia ddi véi tac pham do Al tao ra. Mic du
thira nhan réng Al ¢6 thé tao ra mot tac
phiam doc lap véi con ngudi, nhung ban

13 DE MAURO, Andrea, GRECO, Marco va
GRIMALDI, Michele (2016), A Formal definition of
Big Data based on its essential Features, Library
Review, 65, p. 122-135. doi:10.1108/LR-06-2015-
0061, 2016.

14 Marcos Wachowicz va Lukas Ruthes Gongalves
(2019), tldd, p. 68.
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than hé théng Al 13 nhimg may moéc vo
hinh, khdng phai 1a thé nhan hodc phap
nhan, do d6 khong du diéu kién tré thanh
chu s& hiru cua tac pham. Trong khi d6, ca
1ap trinh vién, chu s& hiru h¢ théng Al lan
nguoi dung déu khong thé duoc coi 1a chu
so hitu ddu ra cua hé thong (cac tac pham),
Vi ho khong dong gop toan bg vao qua trinh
sang tao. Mot 1ap trinh vién c6 thé 1a tac gia
cua cac thuat toan dung trong Al, nhung lap
trinh vién da c6 quyén tac gia ddi véi chinh
thuat todn d6 roi, nén khong thé 1a tac gia
cua tac phém duogc tao ra tur hoat dong cua
thuat toan d6. Néu “mot cai gi d6 dugc tao
ra boi mot luc Iugng ty nhién khong phai
con ngudi can thiép thi san pham d6 khong
thé 14 mot tac pham vi mot tac pham yéu
cau sy hién dién cua mot tac gia”'®. Va do
khong thé gan cho bt ky ai 1am chu s& hitu,
tac pham cta Al tao ra s& tro thanh tai san
thudc s¢ hiru cong cong.

Thir hai, tac phém duoc tao ra boi Al
khong phan anh tinh sang tao ctia con
ngudi. Quan diém rang tac pham phai dugc
tao ra béi mot tac gia 1a “con nguor” duogc
truyén cam himg tir mot 4n 18 noi tiéng lién
quan dén tranh chap c6 tén goi ngan goi la
“Monkey Selfie”. Tinh hudng phat sinh tir
viéc mot con khi tén 1a Naruto da cAm may
anh ctia mot nhiép anh gia va ty bAm chup
hinh cho chinh n6®. Sau @6, David Slater va
nha xuét ban Wildlife Personalities xuit ban

15 Robert Clark, Shane Smyth va Niamh Hall (2016),
Intellectual Property Law in Ireland, Nxb.
Bloomsbury, tai ban lan thir 4, p. 252.

16 United States Court of Appleals, Ninth Circuit
(2018), Naruto v. Slater, 888 F.3d 418, 420 (9th Cir.
2018), https://www.casemine.com/judgement/us/5h
da07b6342cca3700f80660, truy cap ngay
15/02/2023.

mot cudn sach cd chira cac buc anh nay,
ddng thoi tuyén bd quyén so hiru ban quyén
ddi voi cac bie anh. TH chirc bao vé dong
vat PETA (People for the Ethical Treatment
of Animals), v&i tu cach la nhitng nguoi
thay mat cho con khi Naruto, da khoi kién
David Slater va nha xuit ban Wildlife
Personalities. Bén khoi kién cho ring con
khi Naruto la tac gia cua cac buc anh, va
David Slater va Wildlife Personalities Slater
da vi pham quyén cta Naruto. Mic du vay,
phan quyét cudi cing ctia Toa phuc thim
Hoa Ky két luan rang con khi Naruto khong
c6 quyén tac gia ddi véi cac bl anh chyp
ctia chinh né. Quy tic nay duoc lién hé véi
hé thdng Al cho thdy nhimng tac pham néu
khong dugc tao ra bdi tac gia 1a con nguoi
thi khong c6 quyén tac gia. Didu ndy xuat
phat tir quan diém truyén théng rang, néu
mot tac pham khong duoc tao ra boi con
nguoi, thi “tri tu¢ cua chinh tac gia ¢ dau?,
su sdng tao cua chinh tac gia & dau?”!’ va
do do, tac ph'flm dugc tao ra boi Al khong
dt diéu kién dé dugc bao ho.

Yéu cau vé viée tac phém phai duogc tao
ra boi con ngudi duge thé hién ¢ phap luat
cta nhiéu quéc gia. Vi dy, tai Hoa Ky, Van
phong Ban quyén d3 tuyén bd s& “dang ky
quyén tac gia cho tic pham gdc, véi diéu
kién 1a tac phém do6 duogc tao ra bdi con
nguoi™®. Cyc Ban quyén tac gia chi dang
ky “ban gdc tac pham cua tac gia, véi dicu
kién la tac phém d6 duoc tao ra boi mot con

17 Gonzélez Otero, B.; Quintais, J.P. (2018), tldd,
truy cap ngay 7/02/2023.

18 United States Copyright Office (2021),
Copyrightable Authorship: What Can Be Registered,
https://copyright.gov/comp3/chap300/ch300-copyrig
htable-authorship.pdf, truy cap ngay 7/02/2023.
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ngudi™®. Lap trudong nay xuat phat tir 4n 18
ctia Toa 4n tdi cao phan quyét rang luat ban
quyén chi bao vé “thanh qua lao dong tri
oc” “dugc hinh thanh tr nang luc sang tao
cua tri 6¢”?. Tuong tu nhu vay, trong mot
vu kién nam 2012 tai Uc (Acohs Pty Ltd
kién Ucorp Pty Ltd), Toa an di tuyén bd
rﬁng tac phém duogc tao ra véi su can thi¢p
ciia may tinh khong thé duoc bao vé ban
quyén vi tdac pham dé khong phai do con
ngudi tao ra?l,

Toa &n Cong 1y ctiia Lién minh chau Au
(CJEU) ciing di tuyén b rang ban quyén
chi 4p dung cho tic phém géc, va su doc
dao d6 phai thé hién “sang tao tri tué cua
chinh tac gia”??. Piéu nay thuong dugc hiéu
1a tac pham gdc phai phan anh cé tinh cua
tac gia, va mot tac gia cu thé 1a can thiét dé
ton tai mot tic pham co ban quyén. Ngay ca
Cong wéc Bern ciing quy dinh tai Diéu 2.6
rang viéc bao ho “s& c6 hiéu lyc vi loi ich
clia tac gia”?®. Piéu nay ham y tac gia phai
1a mot con nguoi?t,

19 United States Copyright Office (2021), tldd, truy
cap ngay 7/02/2023.

20 United States Supreme Court (1991), Feist
Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S.
340 (1991), https://supreme.justia.com/cases/federal/
us/499/340/, truy cap ngay 7/02/2023.

21 Federal Court of Australia - Full Court (2012),
Acohs Pty Ltd v Ucorp Pty Ltd [2012] FCAFC 16 (2
March 2012), http://www6.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCAFC/2012/16.html, truy
cap ngay 7/02/2023.

22 WIPO Magazine (2017), tldd, truy cap ngay
7/02/2023.

2 Cong woc Bern nam 1971 vé bao ho tic pham vin
hoc va nghé thuat (Stra ddi ngay 28/9/1979), ban
tiéng Viét tai https://thuvienphapluat.vn/van-ban/So-
huu-tri-tue/Cong-uoc-Berne-bao-ho-tac-pham-van-
hoc-nghe-thuat-60106.aspx,  truy  cap  ngay
15/02/2023.

24 As Gonzalez Otero, B.; Quintais, J.P. (2018), tldd,
truy cép ngay 7/02/2023.
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3.2. Bdo h¢ tac phdm dwoc tao ra béi
tri tué Nhan tao bang cdch xdc dinh chi sé
hiu tac pham

3.2.1. Bdo h¢ tac pham tgo ra bgi tri
tué nhan tqo bcfng cach xdac dinh chu so hiru
tac phdm theo hoc thuyér “Work made for
hire”

Thong thuong, nguoi sang tao ra tac
pham sé& 1a tac gia va 1a chi s hiru cua tac
pham. Tuy nhién, néu mot tac pham duogc
tao ra trong quan hé lao dong hoac thué
muén, theo hoc thuyét “Work made for
hire”?, quyén sé hiru d6i voi tic pham sé
thudc vé ngudi sir dung lao dong, nguoi di
thué. Hoc thuyét nay duoc ghi nhan trong
quy dinh cta Luat Ban quyén Hoa Ky (Phan
101, 17 U.S.C)*. Nhitng tac pham nam
trong pham vi ndy bao gom hai dbi tuong:
“M0t tac pham duoc chuan bi boi mot nhan
vién trong pham vi cong viéc cta minh”?’
hodc “mot tac ph'flm dugc dat hang dé sir
dung...”?8,

Ap dung hoc thuyét “Work made for
hire” cho hé thong Al c6 thé xem AI chinh
1a “nhan vién”, tao ra tic pham cho ngudi
stt dung lao dong 13 nhitng chu thé dau tu
vao hé théng Al hoac céc lap trinh vién
Al%. Lap trinh vién hodc chu s& hitu cua

25 Tam dich 1a “tac pham lam ra tir viéc thué”.

% United States Copyright Act, Section 101, ban
tiéng Anh tai: https://law.justia.com/codes/us/1996
[title17/chapl/sec101/#:~:text=A%20work%20is%2
0%E2%80%9Cfixed%E2%80%9D%20in,0f%20mor
e%20than%20transitory%20duration, truy cap ngay
7/02/2023.

27 United States Copyright Act, tldd, truy cap ngay
7/02/2023.

28 United States Copyright Act, tldd, truy cap ngay
7/02/2023.

2 Gonzalez Otero, B.; Quintais, J.P. (2018), tldd,
truy cap ngay 7/02/2023.
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mot may Al s€ 1a nguodi su dung lao dong,
béng cach chinh ho st dung dich vu cua
thiét bi Al dé tao ra cac tac phém. Méu chdt
cua viéc van dung nay la xem Al nhu mot
nguoi lao dong, mdt nguodi nhan vién, hoat
dong theo yéu cdu cua ngudi thué no, 1a
ngudi sir dung lao dong. Két qua dau ra do
Al tao ra c6 thé duoc coi 13 mot tac phém
nam trong khai niém “Work made for hire”
va thudc vé nguoi st dung lao dong, nghia
1a thudc vé chu dau tu cua hé thong Al hodc
cac lap trinh vién.

Quan diém nay khong phai 1a khong
khaé thi. Trén thuc té, phap luat mot $6 quéc
gia da ap dung viéc bao ho ddi v6i tac pham
do may tinh tao ra ngay tu khi Al chua phat
trién. Mot vi du duge thé hién kha o tai
phan 9(3), Pao luat Ban quyén, kiéu dang
va bang sang ché (CDPA) ciia Vuong Qudc
Anh, trong d6 néu ro: “Trong truong hop
tac phém van hoc, kich, &m nhac hodc nghé
thuat duogc tao ra bang may tinh, tic gia sé
duoc coi 1a ngudi thyc hién cac sip xép can
thiét cho viéc tao ra tac phém”. Muc 178
CDPA dinh nghia tic pham do may tinh tao
ra 12 tic pham “dugc tao ra boi may tinh
trong nhiing truong hgp khong co tac gia la
con ngudi cla tac pham”.

3.2.2. Bdo hg tac pham do tri tu¢ nhan
ta0 tao ra bang cach xem tri tué nhan tao
nhw mét cOng Cu Cia con nguoi

Y tuong xem Al nhu mot cong cu €O Y
nghia thiét 1ap méi quan hé giita con ngudi
va san phém do Al tao ra. Trén thuc té, néu
Al dugc st dung nhu mdt cong cy, s€ khong
¢6 bat ky van dé nao véi bao vé ban quyén
cua tac phém. Quan diém nay nhan dugc su
ting ho ctia nhiéu hoc gia, v6i tuyén bd rang
Al chi la mdt trong nhiing cong cu cua céac

chuyén gia cdng nghé thong tin®°. Trong
truong hop nay, ban quyén co6 thé dugce quy
cho nha diu tu, hodc 1ap trinh vién ban dau,
hodc nguoi dung cudi cua Al tiy thude timg
tinh hudng cu thé. Ngudi ta cho ring Al
thuc chét ciing chi 1a mot cong cu bd sung,
khong phai 13 mot cong cu thay thé nguoi
dung. Va do do, cac thuat toan sang tao cia
Al dugce xdc dinh 1a cong cu cua tac gid con
nguoi, ban than Al khong phai 1a nguoi
sang tao doc lap®.

Pé minh hoa cho y kién nay, ngudi ta
lay truong hop mot nghé si tao ra buc
tranh. Nguoi nghé si s& bt dau bang cach
chon mau séc, cac cong cu dugc su dung,
va sau d6 dua cic yéu cAu nay vao mot
thuat toan Al dugc st dung dé tao ra tac
pham®. Ngudi nghé si mic du khong thé
du doan mét cach chinh xac vé két qua
cudi cung, nhung ho chic chin s& “déng
gop vao viéc tao ra nd va cdé mot sé ky
vong xem né trong nhu thé nao”*. Picu
nay vé ban chit ciing tuong ty nhu dbi véi
viéc nguoi nhiép anh sir dung may anh dé
chup ra cac btrc anh®,

%0 Ishag Azhar Mohammed (2020), Artificial
Intelligent for Cybersecurity: Asestematic Mapping
of Literature, International Journal of Innovation in
Engineering Research and technology (IJIERT), p.
7,9.

31 Margot E Kaminski (2017), Authorship,
Disrupted: Al Authors in Copyright and First
Amendment Law, UC Davis Law Review, 51, 595.

32 Kalin Hristov (2016), Artificial Intelligence and
the Copyright Dilemma, The IP Law Review, vol.
57, n0.3, p. 435.

33 Kalin Hristov (2016), tldd, p. 435.

34 Lien Verbauwhede, Photographie Ou Utilisation
De Photographies D'ceuvres Protégées Par Le Droit
D'auteur, De Marques Et De Personnes : Les Piéges
Juridiques A Eviter (Wipo.int, 2006) accessed 21
April 2020.
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3.3. Bdo hg tac pham do tri tug¢ nhan
t@o tgo ra bang cach cong nhdn “tr cach
phdp nhédn” cho tri tué¢ nhan teo

John Locke da mo ta con nguoi tuong
trung cho “mét sinh vat thong minh biét suy
nghi, c6 ly tri va suy tu... trong nhitng thoi
diém va dia diém khac nhau”®®. Do 1a con
nguoi ty nhién. Khoa hoc phap 1y phat sinh
thém mot chu thé ma tam goi 13 “su hu cau
phép 1y°%, thong qua khai niém phéap nhan.
Vé ban chét, khai niém phap nhan tap trung
vao cic quyén va nghia vu cia mot thyc thé,
hon Ia tap trung vao viéc xem day la mot
con nguoi thuc su.

Tu cach phap nhan thuong dugc trao
cho céc doanh nghiép. Diéu nay 1a can thiét
dé cac to chire nay duoc dugc ddi xir twong
tu nhu cach mot thé nhan duoc huong®. Bé
duoc coi 1a c6 tu cach phap nhan, “mot thuc
thé dugc xac dinh 1a chi thé hop phap co
ning lyc phap 1y"%. Cac chu thé hop phép
nay ciing s& co nghia vu va quyén phap 1y
nhu con ngudi that. Khai niém nay vén da
va dang dugc chap nhan va phd bién rong
rdi trén toan thé giGi®.

Tu cach phap nhan dugc thiét 1ap cho
mot to chirc, nhung chua duge xem xét cho

% John Locke (1960), Essays Concerning Human
Understanding, 280, https://pinkmonkey.com/dl/
libraryl/book1284.pdf, truy ngay 15/2/2023.

% Visa A.J. Kurki va Tomasz Pietrzykowski (2017),
Legal Personhood: Animals, Artificial Intelligence
And The Unborn, Nxb. Springer, p. 15.

37 Visa A.J. Kurki va Tomasz Pietrzykowski (2017),
tldd, p. 16.

3 Woodrow Barfield (2018), Research Handbook
On The Law Of Artificial Intelligence, Nxb. Edward
Elgar, p. 215.

39 Erika Hubert (2020), Artificial Intelligence and
Copyright Law in a European context, Master
Thesis,s Lund University, p. 51.
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dong vat hodc cac vat thé vo tri. Tur day,
mot sd hoc gia dat ra van dé xem xét tu
cach phap nhan cho nhitng thyc thé con lai
nay, vi phap luat vé co ban c6 trach nhiém
phai 1a “mdt kién tao... nham phuc vu xa
h6i”*. Do @6, ndi ham cua tu cach phap
nhan nén duoc phat trién lién tuc dé phu
hop voi sy phat trién cua xa hoi*’. Cac hé
théng Al ty dong da phat trién theo cach
ma nd c6 thé tao ra nhitng doéng gop chi
dong va sang tao, din dén yéu cau cdng
nhan cac Al 1a “cac thuc thé phap 1y doc
1ap c6 quyén hop phap, quyén va nghia vu
thuong mai”*. Néu Al c6 duoc mot sb loai
tinh cach phap ly, Al s€ c6 kha nang la tac
gia cla céc tac phém ma no da tu tao ra. Al
s& duoc bao vé dudi mot “chiéc 6 phap
nhan”*, c6 quyén, nghia vu va trach nhiém
phap |y khac nhau*.

Hién nay, hé thong AI dang dong gop
cho nhiéu linh vyc khac nhau nhu nghién
ctru DNA, nghé thuat, giang day va chan
doan y khoa®. Ning luc ctia Al trong céc
hoat dong nay co thé duoc so sanh véi nang
lwc cta con ngudi. Nhitng dic diém nay doi
hoi chung phai dugc coi 14 cac chi thé doc
1ap c6 quyén va nghia vu phap 1y. Y kién b
sung cho quan diém nay nam & chd Al ciing

40 Woodrow Barfield (2018), tldd, p. 219.

41 Woodrow Barfield (2018), tldd, p. 218.

4 Yanisky-Ravid, Shlomit (2017), Generating
Rembrandt: Artificial Intelligence, Copyright, and
Accountability in the 3A Era — The Human-Like
Authors Are Already Here - A New Model, Michigan
State Law Review, Award Winning: The 2017
Visionary Article in Intellectual Property Law,
Forthcoming, 26, https://papers.ssrn.com/sol3/papers
.cfm?abstract_id=2957722, truy cap ngay 7/2/2023.
43 Woodrow Barfield (2018), tldd, p. 216.

4 Yanisky-Ravid, Shlomit (2017), tldd, truy cap
ngay 7/2/2023.

45 Woodrow Barfield (2018), tldd, p. 229.
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BAO HQ QUYEN TAC GIA...

trong tu nhu cac cong ty, déu 1a nhitng hé
thong khong phai con ngudi ty nhién®.
Céch tiép can xem Al tuong duong nhu mot
cdng ty cho thdy néu mot cong ty dugc cong
nhan tu cach phap nhan thi khéng cé ly do
gi dé khong cong nhan tu cach phap nhan
cho Al.

Quan diém trén din dén viéc cac may
tinh Al s& c6 dugc quyén so hitu ddi véi cac
tac pham ma no tao ra. “C4c hé thong Al..
khi hoat dong ddc 1ap, n6 1a ngudi séng tao
thuc su hodc 13 nha san xuét cac san pham.
Trong trudng hop ndy, chii so hitu co thé 1a
chinh hé théng AT,

Va nhu vay, néu ung hd quan diém nay,
thuat nglr “quyén tic gia” nén duoc dinh
nghia lai dé bao gdm ca tac gia 1a con nguoi
va tac gia khong phai con ngudi®®. Viée trao
quyén tic gia cho nhiing d6i twong khong
phai con ngudi 12 moét cach sang tao méi dé
khuyén khich sy phat trién cua AI*°. V& Iy
thuyét, diéu nay c6 thé gitp cac tac pham do
Al tao ra khong thudoc pham vi st dung
cong cong.

4. Nhan xét va két luan

Trong sb rat nhidu khé khin ndy sinh
khi con nguoi cung Al tham gia vao viéc
tao ra mot tac phém, hai cau hoi quan trong
duogc dat ra: (i) Tac phém do Al tao ra co

4 Yanisky-Ravid, Shlomit (2017), tldd, truy cap
ngay 7/02/2023.

47 Yanisky-Ravid, Shlomit (2017), tldd, truy cap
ngay 7/2/2023.

4 Ryan Abbott (2016), | Think, Therefore | Invent:
Creative Computers and the Future of Patent Law,
Boston College Law Review, 57, p. 1079.

Colin R. Davis (2011), An Evolutionary Step in
Intellectual Property Rights - Artificial Intelligence
and Intellectual Property, Computer Law & Security
Review, 27, p. 601.

4% Ryan Abbott (2016), tldd, 57, p. 1098 - 99.

dugc bao hd quyén tac gia khong, va néu
c6 thi (ii) Ai 1a téc gid cla tac pham d6 va
ai 1a nguoi so hitu quyén tic gia cua tac
pham do.

DPbi voi quan diém chi xem Al don
thuan 1a cong cu hd trg cho con nguoi, diéu
quan trong 1a phai hiéu cach AI tao ra tac
phém. Vi céc loai thuat toan Al méi nhét,
chuong trinh may tinh khong chi con la
mot cong cu don thuan nita, nd thuc sy dua
ra nhiéu quyét dinh lién quan dén qué trinh
sang tao ma khong can, hodc can rat it sy
can thiép cua con ngudi. Viéc xem Al chi
don thuan 13 mot cong cu dudng nhu
khong phul hop voi ban chat hoat dong cia
Al va khong phan anh dugc thuc tién rang
cong nghé dang va s& ngay cang phat trién
vuot troi.

Viéc quy két tur cach phap nhan cho Al
ciing s& tao ra rat nhiéu kho khan khong thé
giai quyét dugc. Uy ban Kinh té va X4 hoi
chau Au duong nhu ciing di bac bo y tuéng
gan tu cach phap nhan cho AI vi diéu nay
anh huong 16n dén trach nhiém phép 1y lién
quan dén tic pham®’. Ngay ca khi hé thong
Al c6 thé ty sang tao ra tic pham, tic pham
nay van thiéu “nhitng pham chét quan trong
cua con nguoi, chfmg han nhu y thire, cam

xtic, cht y, ham muon, sé thich, sang tao™>?.

%0 European Economic and Social Committee (2016),
Artificial Intelligence — The consequences of
artificial intelligence on the (digital) single market,
production, consumption, employment and society,’
own-initiative opinion, 2017/C 288/01, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%
3A520161E5369, truy cap ngay 15/02/2023.

1 Roman Dremliuga, Alexey Yu. Mamychev va
Pavel Kuznetcov (2019), Criteria for Recognition of
Al as a Legal Person, Journal of Politics and Law,
12, 3, 106. DOI: 10.5539/jpl.v12n3.
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Va “sy md phdong ctia mot sy vat khong
phai 1a ban than sy Va2, nghia 1a Al, du
mo phdéng hanh vi va suy nghi ctia con
nguodi, nhung ban than nod khong phai va
khong thé thay thé cho tdm tri con ngudi.
Ngoai ra, viéc cip tu cach phap nhan cho
cac hé théng Al c6 thé tao ra cac rui ro vé
viéc con ngudi s& loi dung hé théng AT dé
trén tranh trach nhiém phap 1¥*° va lam
dung quyén con nguoi®®. Viéc trao tu cach
phap nhan cho Al c6 thé dugc xem la mot
“dé xuat khong thé giai quyét dugc”®. Vi
chi ¢ tac gia cua cac tic phdm mdi co thé
thu huong trén thuc té nhimg loi ich cua
phap luat ban quyén. Bén canh d6, mdt may
moc Al khong thé chiu trach nhiém phap 1y
truéc Toa 4an lién quan dén trach nhiém
phap 1y ddi voi tac pham do no tao ra.

Viéc 4p dung hoc thuyét “Work made
for hire” twong ddi phu hop véi goc nhin
nha dau tu, 14p trinh vién s& c6 quyén so
hitu ciing nhu trach nhiém lién quan dén tac
pham. Giai phap nay ciing s& duy tri sy 6n
dinh vi no giup 1ap day 16 hong phap ly
dang ton tai ngay nay lién quan dén viéc
bao ho cac tac phérn tao ra bai A1, Mot sb
quéc gia chiau Au, dic biét 13 Vuong qudc

%2 Roman Dremliuga, Alexey Yu. Mamychev va
Pavel Kuznetcov (2019), tidd.

53 Ugo Pagallo (2018), Vital, Sophia, and Co.-The
Quest for the Legal Personhood of Robots, MPDI.
DOI: 10.3390/inf09090230.

% Migle Laukyte (2019), Al as a Legal Person,
University Carlos 111, Madrid, p. 241.

% Shlomit Yanisky-Ravid (2017), Generating
Rembrandt: Artificial Intelligence, Copyright, And
Accountability In The 3A Era — The Human-Like
Authors Are Already Here - A New Model, Michigan
State Law Review, p. 31, 716, 717.

% Shlomit Yanisky-Ravid (2017), tldd, p. 31, 716,
717.
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Anh, d3 hudng t6i viéc quy quyén tac gia
clia cac tac pham do may tinh tao ra cho nha
phat minh 14 con nguoi. Vuong qudc Anh
da tao ra khai niém “tac pham do may tinh
tao ra” (CGW) trong CDPA. Phan 178
CDPA dinh nghia nhu sau: “Do may tinh
tao ra lién quan dén mot tac pham, c6 nghia
1a tac pham dugc tao ra boi may tinh trong
nhiing truong hop khong cé tac gia la con
ngudi cua tac phdm™>’. Quy dinh nay co thé
lién két v6i y tuong vé cac tic pham do Al
tao ra. C6 thé thay, phap luat ban quyén &
Vuong quc Anh di duoc mé rong dé phu
hop véi x4 hoi ngay cang s6 hoa thong qua
khai niém CGW®8. “Trong trudong hop cua
mot tac phém van hoc, kich, am nhac hodac
nghé thudt do mday tinh tao ra, tac gid s
duoc coi 12 ngudi chiu sy sap xép can thiét
cho viéc thuc hién tao ra tac phém ”%9 Pidu
nay c6 nghia 1a quyén tac gia ciing nhu bao
vé ban quyén c6 thé dugc trao cho ngudi da
tao ra mQt may tinh c6 kha nang tao ra cac
tac pham nghé thuit.

Trong nhitng quan diém diéu chinh tac
pham tao ra boi Al, quan diém cip ban
quyén cho nguoi di tao ra hoat dong cua
AI duong nhu 1a cach tiép can hop 1y nhit,
v6i dai dién boi mé hinh cia Vuong quéc
Anh dugc xem 13 hiéu qua nhat. Cach tiép
can nhu vay s& dam bao cac nha dau tu tiép
tuc dau tu vao cong nghe, vi ho s€ duogc
phép luat bao vé tuong xtng véi thanh qua
ho tao ra.

57 UK Copyright, Designs and Patents Act 1988,
Section 178, ban tiéng Anh tai https://www.
legislation.gov.uk/ukpga/1988/48/contents, truy cap
ngay 7/02/2023.

%8 Gonzalez Otero, B.; Quintais, J.P. (2018), tldd,
truy cap ngay 7/02/2023.

59 UK Copyright, tldd, truy cap ngay 7/02/2023.
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