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TREN NEN TANG BLOCKCHAIN
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Tom tat: Bai viét ndy phan tich vé khdi niém, ddc diém cia hop dong théng minh
trén nén tang Blockchain, tir d6 d6i chiéu véi cdc quy dinh ciia phdp ludt hién hanh dé
lam ré vé gid tri phép 1y ciia loai hop dong nay.

Abstract: This article analyzes the concept and characteristics of smart contracts
within the blockchain platform. By comparing them to existing legal contract provisions,
particularly the conditions for validity, the article aims to clarify the legal status of

smart contracts.

1. Khii quat vé hop dong thong minh
va nén tang Blockchain

1.1. Khdi ni¢gm vé hop dong théng
minh trén nén ting Blockchain

1.1.1. Blockchain

Blockchain (chudi khéi) xuét hién lan
dau tién trong cudn Sach Tring vé Bitcoin
(2008) do tac gia Nakamoto dé xuat. Theo
T6 chiic hop tic va phat trién kinh té
(OECD), Blockchain nhu mét “cudn sb cai”
ghi chép chung cho céc giao dich gifra cac
cha thé tham gia trong mdi trudng mang.
Tat ca nhimg giao dich nay sé& duogc luu trit
theo thir tur thoi gian va khong c6 mot co
quan kiém soat thong nhat’. V& co ban,
chudi khéi 1a su két hop cua cac cong nghé
hién c6, cung nhau tao ra cic mang ludi
dam bao niém tin giita nhitng chu thé khong
quen biét nhau. Cu thé, Blockchain st dung

“ ThS., Khoa Luat Dan su, Truong Dai hoc Luat Tp.
H6 Chi Minh.

™ Sinh vién 16p TM44B1, Khoa Lu4t Thuong mai.
1'S. Nakamoto, Bitcoin: A peer-to-peer electronic
cash system, https://bitcoin.org/en/bitcoin-paper,
cdng bb 2008, truy cap ngay 10/11/2022.

2 OECD, Blockchain Primer, tr.4, https://www.
oecd.org/finance/OECD-Blockchain-Primer.pdf, truy
cap ngay 10/11/2022.
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cong nghé sd cai phan tan (DLT) dé luu trix
thong tin dugc xac minh bang mat ma giira
mot nhom ngudi dung, duge dong y thong
qua giao thirc mang dugc xac dinh trude®.
Su két hop ciia cac cong nghé nay mang lai
cho cac mang Blockchain dac diém wu viét
d6 14 cho phép chuyén giao gia tri va di liéu
an toan truc tiép giita cac bén. Baoi 1& cong
nghé Blockchain da loai bé nhu cau tin
tudng gilta cac bén, cac chu thé xa la hoan
toan c6 thé giao két hop dong thong qua nén
tang cong nghé chudi khi ma khong can
phéi xac dinh danh tinh tr trudc. Nhom tac
gia Jinlei Sun, Song Huang, Changyou
Zheng, Tingyong Wang, Cheng Zong va
Zhanwei Hui ciing dong quan diém vé dinh
nghia Blockchain nhu “modt cubén s6 cai”
chia sé cac dir liéu mot céch phi tap trung,
song bén canh chia sé thi nén tang nay dong
thoi két hop cac khdi dir liéu thanh mot cau
tric dit liéu cu thé theo trinh tu thoi gian va
stt dung cac phuong phap mi hoéa dé dam
bao rang dit liéu khong thé bi gia mao®. CO

3 OECD, tldd.

4 Jinlei Sun, Song Huang, Changyou Zheng,
Tingyong Wang, Cheng Zong, Zhanwei
Hui, Mutation testing for integer overflow in
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hai loai chudi khoi riéng biét dugc su dung
la  SBlockchain  va  TBlockchain.
SBlockchain dugc st dung dé luu trit céac
hop ddng théng minh (HDTM), trong khi
tat ca dit liéu do cac HDTM tao ra duoc luu
trit bén trong Blockchain®.

Nhu vay, co thé hiéu Blockchain chinh
la mot cong nghé luu trir dir liéu phan tan.
Dir liéu duoc thu thap tir tt ca cac giao dich
giita nhitng chu thé tham gia mang ludi
internet két ndi, mang tinh phi bién gidi.
Pong thoi, théng qua nén tang Blockchain,
nhiing dit liéu nay duogc tap hop thanh chudi
va dugc ma hoa thong tin thanh cac mat ma,
dam bao tinh bdo mat, luu trlit phan tan,
khong thé stra d6i; tir d6 tang cuong tinh an
toan, tin cay cho nguoi dung.

1.1.2. Hop dong théng minh

Cung voi sy phat trién ctia xa hoi thi
hop ddng ciing phat trién va lam phat sinh
nhiing hinh thirc méi. Pac biét, sy bung nd
cua cach mang cong nghi€p 4.0 va sy phat
trién ctia cong nghé chudi khéi da “san
sinh” mot hinh thic moi cia hop dong,
dugc goi 1a HDTM. Va cung sy phat trién
cua thoi dai, HDTM da tré thanh mdt trong
nhiing ung dung trong tdm cua cong nghé
Blockchain (cong nghé chudi khbi).

Khai niém HDTM dugc nha khoa hoc
may tinh, luat su va cling 1a nguoi nghién
ctru chuyén sdu vé mat ma may tinh Nick

ethereum smart contracts, Tsinghua Science And
Technology, Volume: 27, Issue: 1, thang 12, https://
ieeexplore.ieee.org/stamp/stamp.jsp?tp=&arnumber=
9515698, truy cap ngay 10/11/2022.

> Muhammad Muneeb, Zeeshan Raza, Irfan Ul Hag,
Omair Shafig, SmartCon: A Blockchain-Based
Framework for Smart Contracts and Transaction
Management, IEEE Access, Volume: 10, 2022,
https://ieeexplore.ieee.org/stamp/stamp.jsp?tp=&arn
umber=9650875, truy cap ngay 10/11/2022.

Szabo dua ra lan dau tién vao nam 1994°,
Nick Szabo cho ring HDTM 13 mét giao
thirc may tinh c6 kha nang ty dong thuc thi
cac diéu khoan cua mot hop ddng’. Khai
niém ma Nick Szabo dé cap lam ro dugc su
khac biét cia HDTM so voi hop dong van
ban thong thudng vé hinh thirc ton tai thong
qua viéc nhdn manh “giao thirc mdy tinh”.
Bén canh d6, khai niém ciing dé cap dén dic
tinh cbt 161 lién quan dén yéu t6 cong nghé
“tw thwc thi hop dong”. V& co ban, khai
niém cia Nick Szabo di cung cép nhiing
goc nhin khai quat, nén tang vé HDTM, tuy
nhién, khi dao sau thi khai niém chua lam ro
cac yéu td “théng minh” ciia hop dong, ma
chi don gian gidi thich HDTM nhu 1a “mot
may ban hang ty dong phan phdi hang hoa
khi duoc thanh todn mét khoan tién xéc
dinh”. Sy tng dung cua HDTM chua thyc
sy phd bién trong khoang thoi gian dau.
HDTM méi tré nén thong dung trong nhiing
nam gan day voi sy xuat hién ciia nén tang
Ethereum vao nim 20158 - mot nén tang
Blockchain phét trién HDTM pho bién nhét
hién nay. Béi 18, chinh ban chat phi tap
trung cua cong nghé Blockchain tao ra moi

8 Nicholas J. Szabo, Smart Contracts, https://www.
fon.hum.uva.nl/rob/Courses/InformationInSpeech/C
DROM/Literature/LOTwinterschool2006/szabo.best.
vwh.net/smart.contracts.html,  truy cap ngay
11/11/2022.

" Nicholas J. Szabo, Smart Contracts, https://www.
fon.hum.uva.nl/rob/Courses/InformationInSpeech/C
DROM/Literature/LOTwinterschool2006/szabo.best.
vwh.net/smart.contracts.html,  truy cip ngay
11/11/2022.

8 Ethereum 12 mot nén tang blockchain phi tap trung
thiét 1ap mot mang ngang hang thuc thi va xac minh
ma &ng dung mot cach an toan, tao didu kién dé phat
trién hop ddng théng minh. Xem tai: https://www.fin
hay.com.vn/ethereum#ethereum-la-gi, truy cap ngay
11/11/2022.
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truong 1y tudng cho cac hop dong thong
minh van hanh®.

Max Raskin dinh nghia HDTM “la cac
thoa thugn trong do viéc thuc thi dwoc tw
dong héa, thwong la bang mdy tinh. Nhitng
hop dong nhie viy dwege thiét ké dé dam bao
viéc thwc hién ma khong can dén Toa dén. Tu
dong hoa dam bao hiéu sudt bdng cach loai
bé quyén quyét dinh ciia con nguoi khoi
viéc thuc hién hop déng”lo. Céch dinh nghia
nay vé co ban tuong ty nhu Nick Szabo, c6
mo rong van dé khi dé cap dén tinh uwu viét
cia HDTM vé sy tu dong thyc thi hop
dong, song van chua mang tinh khai quat
toan dién.

Khai ni€ém phép ly cuia HDTM hi¢n nay
van chua c6 sy thong nhat. Mot s6 qudc gia
da dé cap dén khai niém HDTM thong qua
mét sb dao luét. Chéng han nhu Luat Cong
nghé vé sb cai phan tan caa Hoa Ky da dua
ra dinh nghia HDTM “la mot chuwong trinh
may tinh dwoc heu triv trong hé thong sé cdi
phan tan, dwoc thyc thi khi thoa man mot 56
diéu kién xdc dinh va trong dé bat ky két
qua ndo cua viéc thuc hién chuwong trinh
déu cé thé dwoc ghi lai trén s6 cdi phdn
tan”!. Phap luat Viét Nam hién hanh chua
¢6 quy dinh cy thé nao vé HPTM. Theo
Cuc thong tin khoa hoc va céng nghé quéc
gia, HDTM trén nén tang Blockchain duoc
hiéu “la mét thudt ngit mo ta mot bo giao
thire (mot tap hop cac cau lénh) dac biét co

% Jack Gilcrest & Arthur Carvalho, Smart Contracts:
Legal Considerations, https://www.researchgate.net/
publication/330626140_Smart_Contracts_Legal_Co
nsiderationsgi, cong bd thang 12/2018, truy cap ngay
11/11/2022.

10 Max Raskin, The Law And Legality Of Smart
Contracts, 1 Geo. L. TECH. REV. 305 (2017),
Https://Perma.Cc/673G-3ANEgi, truy cép ngay
11/11/2022.

1 Distributed Ledger Technology Act of 2022, Sec
2.6.
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kha nang tw dong thuc hién cdc diéu khoan,
cdc thod thudn giita cdc bén trong hop dong
(6 trirong hop nay la cdc hé thong mdy tinh)
nho s hé tro ciia cong nghé Blockchain™*?.

Nhu vay, tgu trung lai, HDTM co6 thé
hiéu khai quat nhét 1a mot loai hop dong ky
thuét s bao gé)m cac diéu khoan da duogc
tao lap san dudi dang thuc la cac dong ma
code, cau lénh va dugc tinh toan, luu trix
dua trén nén tang Blockchain; khi cac bén
dat dugc mét hodc nhiéu diéu kién lam cho
hop ddng c6 hiéu lyc thi nhig dong ma,
1énh nay s& tu dong thuc thi hop déng. Theo
d6, toan bo hoat dong cua hop dong duogc
thuc hién mot cach tuy dong, khong cod su
can thiép tr bén ngoai hay thong qua mot
bén thir ba trung gian. Bén canh d6, HDTM
cho phép céac giao dich va thda thudn dang
tin cay duogc thuc hién gitra cac bén an danh
khac nhau®®. Cac giao dich dugc ding ky
bang chir ky mat ma bat bién nhiam dam bao
su an toan cho cac bén. Cac HDTM sé
thong qua cong nghé Blockchain bién cac
cam két phap 1y thanh mot quy trinh tu
d6ng, van hanh theo cau 1énh “Néu (If this) -
thi (Then that)”, dam bao muc d6 bao mat
cao va giam chi phi giao dich. Tat ca thong
tin da giao két trong hop dong s& duoc cong
khai cho céc bén tham gia va bdo dam cac
diéu khoan mang tinh thong nhét.

12 Cyc Thong tin khoa hoc va céng nghé québc gia,
Ung dung hop dong théng minh (Smart contract)
trong dau ti tai chinh, https://www.vista.gov.vn/new
s/khoa-hoc-doi-song/ung-dung-hop-dong-thong-min
h-smart-contract-trong-dau-tu-tai-chinh-5359.html,
cong bd ngay 12/8/2022, truy cap ngay 10/01/2023.
13 AnnaVacca, AndreaDi  Sorbo, Corrado
A.Visaggio, GerardoCanfora (2021), A systematic
literature review of blockchain and smart contract
development:  Techniques, tools, and open
challenges, Journal of Systems and Software,
Volume 174, April 2021, https://doi.org/10.1016
/j.jss.2020.110891, truy cap ngay 10/01/2023.
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1.2. Dic diém cia hop dong théng
minh trén nén ting Blockchain

Liéu ring HDTM “thong minh” c6 su
khac biét nhu thé nao so véi hop dong
truyén théng? Hop dong truyén thdng bao
goém hop ddng vin ban va hop dong dién tu.
Nhiing loai hgp dong nay ghi nhan nhiing
diéu khoan thoa thuan gitra cac bén. Bdi véi
loai hgp ddng truyén théng, sau khi cac bén
ky cac cam két dé thuc hién thoa thuan thi
budc phai c6 nhitng chii thé dung ra giam
sat, tham dinh, chiing thuc cac diéu khoan
trong hop dong. Chang han nhu hop déng
mua ban quyén sir dung dat, sau khi thoa
thuan phai duoc coéng ching thi hop ddng
mai cé gia tri phap ly, trie nhitng truong hop
luat c6 quy dinh khac. Pidu niy c6 nghia,
hop dong truyén théng sé& dat ra yéu cau
tham gia cua chinh quyén, cac bén dai dién
phép luat, cac don vi trung gian. Bén canh
d6, khi cac bén phat sinh tranh chap hoic
mong mudn thay doi diéu khoan da xéac 1ap
thi phai mat kha nhiéu thoi gian dé giai
quyét. Ngoai ra, khi giao két hop dong
truyén théng can phai chi trong vé van dé
luu trit hop dong. Boi I8, néu hop dong bi
mat, thiéu st thi s& mang dén nhiéu rai ro
phap ly cho cac cha thé da giao két hop
dong hoic gay kho khan trong viéc truy van
ndi dung cac diéu khoan. Véi nhitng han
ché nhu vy, sy xuit hién cia HDTM da
khic phuc dugc cac van dé nay.

C6 thé thiy, néu so sanh HDTM voi
hop dong truyén thdng, rd rang giita hai loai
hop ddng van c6 nhiing diém twong dong
nhat dinh. V& dic diém co ban, HDTM van
mang nhimg dic diém nén tang caa hop
ddng théng thuong qua hai khia canh:

Thir nhdt, HDTM la sy thoa thuan vé ¥
chi gitra cac bén tham gia xac lap giao dich;

Thir hai, ni dung cua HDTM s€ xac
lap, thay ddi hay chim dut quyén loi, nghia
vu giita cac bén tham gia hop dong.

Song phai khang dinh rang, HDTM c6
nhitng dic diém ndi bat ma hop dong truyén
théng khong co, didu ndy xuit phat tir yéu
t6 thong minh ma cong nghé Blockchain da
mang lai thé hién qua cach thuc xac lap,
hoat dong cua hop dong va théng qua viéc
sir dung cua nguoi dung.

M@t la, tinh bit bién, nji dung hop
dong khi da dwoc trién khai trén
Blockchain thi khong thé thay doi: Day 1a
mét dic diém kha ndi bat caa HDTM so véi
hop dong truyén thong. Déi véi hop dong
thong thuong, khi phét sinh nhimg diéu kién
ma cac bén da thoa thuan hoac roi vao tinh
hudng tré ngai khach quan, sy kién bat kha
khang thi cac cha thé déu c6 thé thoa thuan
thay d6i noi dung cua hop dong. Tuy nhién,
d6i v6i HDTM, diéu nay khong thé thuc
hién. Boi 18, tir khai niém vé HDTM, c6 thé
thiy loai hop doéng nay duoc tao lap tur
nhitng dong ma, 1énh dugc ma hoa san va
mang tinh ning bat bién. Chinh vi vy ma
nhiing diéu khoan, théa thuan giita cc bén
mot khi da xac lap trén Blockchain khong
thé thay d6i. Pay vira 1a wu diém va dong
thoi ciing 1a han ché cia HPTM. Uu diém
boi vi diéu nay sé dam bao ndi dung hop
ddng mang do chinh xac cao, ngin ngira
kha ning thay doi ndi dung cua hop dong
theo huéng bat loi giy ton hai loi ich cua
chu thé tham gia giao dich. Nhuoc diém vi
khi khong thé thay doi duoc ndi dung, cac
chu thé giao két hop dong s& gip kho khin
khi roi vao nhiing truong hop luat dinh cho
phép thay d6i ndi dung ciia hop dong. Do
d6, quyén loi cua cac bén tham gia giao
dich khong dugc dam bao. Néu dit trong
diéu kién moi truong kinh doanh ngiy nay
v6i nhiéu loai giao dich da dang va thay d6i
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lién tuc, viéc du tinh hét moi truong hop cod
kha nang phat sinh trong qua trinh thuc hi¢n
ngay tir khi soan thao HDTM c6 18 1a diéu
bat kha thi*,

Hai 1a, HPTM c6 bdn chit la mét logi
hop dong di¢n tir mang tinh phén tin: Boi
18, HPTM duoc xac 1ap thong qua céc dir
lidu dién tir trén nén tang ung dung cong
nghé Blockchain. Moi dir li¢u dugc luu triv
trén mot “cudn sb cai phan tan” khac hin so
v6i hop ddng van ban duoc luu trir dudi
hinh thirc gidy to. Theo quy dinh cta Luat
Giao dich dién tir nam 2005, hop dong dién
ta 1a “hop déng dwoc thiét ldp duoi dang
thong diép dir liéu theo quy dinh cua Ludt
nay”. Theo d6, thong diép dir liéu “la thong
tin dwoc tao ra, duoc gui di, dwoc nhan va
duwoc luu triv bcing phuong tién dién tu”.
Con phuong tién dién to “la phuong tién
hoat dong dva trén cong nghé dién, dién tu,
ky thudt so, tir tinh, truyén dan khéng day,
quang hoc, dién tr hodc cong nghé twong
t”. Nhu vdy, vé cach thic khoi tao, xéac
lap, HDTM hoan toan dugc hinh thanh dya
trén cong nghé k¥ thuat sé va dugc luu trir
bang phuong tién dién tir. Noi dung cta
HDTM hoan toan ¢ thé dugc xem 14 nhiing
thong diép dir liéu xuét phat tir chinh cach
thirc nhiing diéu khoan dugc tao thanh va
luu giit. Tinh chat phan tan s& gitp cho tat
ca cac chii thé trén nén tang Blockchain
kiém soat cac giao dich dugc thuc hién tu
HDTM, tr do chéng lai nhiing hoat dong
gian l1an. Tuy nhién, HDTM c6 su dot pha
hon hop dong dién tir thong thudng do cb
co ché giam sat su tu thyc thi hop déng dua
trén nén tang phan tan dir liéu. Nghia 13, tat
ca nguoi ding trén nén tang Blockchain déu

14 p§ Giang Nam, Pao Trong Khoi, Nhdn dién khia
canh phép li ciia “Hop dong théng minh” dwdi goc
nhin cia phap ludt hop dong Viét Nam, Tap chi Luat
hoc s6 8/2021, tr.62.
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c6 kha ning kiém soat va ngan chin nhiing
hanh vi gian 1an trong qua trinh thyc hién
hop dong.

Ba la, tw dong hoa, tw thwc thi cdc
diéu khodn di giao két: Cac diéu khoan cta
HDTM duoc thiét 1ap dua trén ma lénh
“Néu (If this) - thi (Then that)”. Mot khi cac
diéu khoan duoc thiét 1ap trén nén tang
Blockchain dong thoi véi ciu tric ma 1énh
trén thi hop déng s€ mac nhién duogc thuc
hién khi théa man cac diéu kién. Pay chinh
1a yéu t6 “thong minh” ctia hop dong. Tinh
tu thyc thi cia HDTM khong thé tach roi
khoi su hd trg cua cong nghé chudi khdi.
Néu chung ta chi don thuin hiéu HDTM
gidng nhu mot hé théng may moc ty dong
thuc hién giao dich thi s& lam mat di sy dot
phé tir cong nghé Blockchain. Bai, thuc té,
may ban hang ty dong ciing day du cac dic
diém nay va da phd bién tir 1au. Tuy nhién,
van d¢ 16n nhat dbi véi giao dich qua may
ban hang ty dong la do tin cdy va an toan
trong giao dich: May co thé bi “hoc” va
khong nha vat pham 1a dbi tuong giao dich,
trong khi ngudi mua ciing c¢6 thé cudp pha
bang vii lyc khién ngudi chi ciia may khong
dam ban cac vat pham co gia tri cao®®. Do
thoa thuan HDTM dugc may tinh ghi lai
thanh cong trong chudi khoi, nén hé thng
s€ thuc hién giao dich mdt cach ddc 1ap va
chinh xac theo thong tin giao dich va quy
trinh duoc luu trong chudi.

Bon la, mang tinh déc lip giup cdc
chii thé c6 thé tw do tham gia, giao két hop
dong: Chinh dic diém ty dong hoa, tu thuc
thi da lam cho HDTM mang tinh doc lap,
Khong bi phu thudc vao bat ky mot bén thr
ba hay bén trung gian nao. Mot khi hop
ddng da dugc giao két thi hé théng ma 1énh
s& kich hoat dam bao thuc thi hop dong ma

15 p§ Giang Nam, Pao Trong Khoi, tldd.
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khong phai thong qua bat ky mot sy kiém
duyét nao tur cad nhan, td chirc khac, tham
chi 14 ca nhimg chu thé da tham gia giao két
hop ddng. Chang han nhu A c6 ngudn von
nhan r8i va mong muén dugc sinh 1oi tir
ngudn vén nay. B co nguyén vong dau tu
kinh doanh nén can tim ngudn tién. Gia st
cac bén biét dén nhau va thiét 1ap giao dich
cho vay qua hop dong truyén thong thi giao
dich trén van s& chtra dung rat nhiéu rui ro
va mang tinh phirc tap. S& c6 nhiéu nguy co
xay ra voi A nhu khong thu hdi dugc vén va
tién 1ai do B dau tu that bai, thim chi 1a A
bi Ira ddo. Hodc gia sit A mang tién dén
ngan hang dé thuc hién thu tyc nhan tién
giri. B cling dén ngan hang dé thyc hién
hoat dong vay vén va dugc vay véi chinh sd
tién ma A di gui. Tuy nhién, hoat dong nay
lai phirc tap hon nhiéu vi phai thong qua
bén trung gian l1a ngdn hang va phai dam
bao dugc day du cac diéu kién di kém. B s&
phai ¢am bao yéu t6 vé nhan than 1a khong
¢6 ng xau, ching minh dugc thu nhap, ngan
hang s& phai tién hanh tham dinh vé tai
san... V6i tinh hudng trén, khi céc bén thuc
hién thong qua HDTM, tlrc vay ngang hang
(Peer to peer lending)*® B c6 thé vay truc
tiép tir A ma khong can théng qua don vi
trung gian 1a ngan hang nhung van dam bao
duoc tinh an toan. Cac diéu khoan van s&
duoc thiét 1ap thong qua su thoa thuan giira
cac bén. Thong qua nén tang Blockchain,
nhimng diéu khoan nay s& dugc chuyén hoa
thanh cac dong ma code. Hai bén s€ khong
thé tu y thay d6i ndi dung cua hop dong.
Chang han, A cho B vay 100 triéu déng véi
1ai suat 10%/thang va nhan thé chip tai san

16 Bui Thiy Hang, Pham Xuén Diing, Pham Thi
Hoang Anh, Hoat déng cho vay ngang hang tai Viét
Nam, https://tapchinganhang.gov.vn/hoat-dong-cho-
vay-ngang-hang-tai-viet-nam.htm, céng bdé ngay
28/9/2022, truy cap ngay 23/12/2022.

1a 200 triéu dong. Theo d6 HDTM sé& hoat
dong dua trén cau 1énh “Néu...thi”, sau mot
thang néu B tra day du no gbc va ldi cho A
thi HDTM s& mé khoéa tai khoan thé chip.
Néu B khéng thanh toan diy du cho A thi
HDTM sé& thyuc thi thanh 1y tai khoan thé
chip theo quy trinh dd duoc lap trinh sin.
Nhu vay, cé thé théy toan by giao dich trén
déu dugc thyc thi tw dong va van hanh
thong qua cac ma code nhung van dam bao
su an toan, minh bach trong giao dich cua
hop ddng. Cac bén khong can phai xét dén
yéu to vé niém tin, cac giao dich duogc tu
dong thyc thi nén ddm bdo su nhanh chéng,
loai bé dugc céac thu tuc phuc tap, mang lai
hiéu qua trong giao dich. Hon nita, moi chu
thé déu co thé ty do tham gia giao két hop
d6ng ma khong phai gap can tré vé cac didu
kién nhan than.

Nam la, mang tinh chinh xdc, bao mdt
cao: Vi duogc ung dung tor cong nghé
Blockchain nén HDTM duogc thura huong
nhiing dac diém vé tinh bao mat, luu trir
phan tan, khong thé stra d6i va ghi dé tir nén
tang cong nghé nay. Mot khi HDTM duoc
thiét 1ap boi nhitng ma code thi s& khong thé
ty thay doi ndi dung. Cac bén s& tham gia
hop dong theo quy trinh dugc tao sin. Céac
bén s& thoa thuan thiét 1ap cac diéu khoan
nhu binh thudng. Tiép dén nhitng diéu khoan
s& dugc chuyén hoa thanh cac dang ma code
nhu nhom tac gia da dé cap & phan trén. Sau
khi thiét lap cac dong ma, cau 1énh, cac bén
s€ chinh thurc tham gia thong qua viéc ky xac
nhan tham gia bang chir ky dién tir dong thoi
v6i viée xac nhan lién két vi dién tir véi hop
ddng. Tuy ting ndi dung cua hop ddng ma
cac bén s& thiét 1ap cac cau l1énh “Néu... thi”
phi hop. Khi théoa min cac diéu kién
“Néu...” thi hop dong s& tur thuc thi. Néu
diéu kién khong thoa man thi hop dong sé
khong thé kich hoat. Sau khi hop dong duoc
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kich hoat thi s& thyc hién céc diéu khoan va
chuyén giao cac gia tri tai san ciia hop dong.
Moi hoat dong cua giao dich déu duogc cap
nhat trang thai lién tuc va cong khai. Chinh
vi tich hgp nhiing déc tinh trén ma HDTM
da tao ra tinh chinh xac va sy bao mat cao
cho cac bén giao dich.

Tuy nhién, ddc diém nay van con nhiing
16 héng nhéat dinh. HPTM van chira dung
nhiu i ro vé bao mat thong tin. Pa co
nhimg 16 héng bao mat thong tin gay thiét
hai 16n vé kinh té. Theo mdt nghién ctiru®’,
3686 trong s6 3759 HDTM c6 xéc suat chia
16 héng bao mat 1a 89%. Nhiéu su cb bao
mat HDTM nghiém trong da xdy ra trong
thuc té. Vi du, 16 hong bao mat ndi tiéng
Dao'® vao thang 6/2016 di gay thiét hai 50
triéu do la. Vao thang 7/2017, hai 16 hong
bao mat cua vi da chit ky Parity'® d dan
dén thiét hai 30 triéu d6 la va 152 triéu do
la. Nhing 16 hong nay van dang duoc cac
chuyén gia tim cach sua chira va hoan thi¢n.

Dau van con nhimng han ché, nhung véi
nhitng dic diém wvu viét trén thi HDTM van
1a mot co ché hoat dong linh hoat, mang
tinh an toan va dam bao dd tin cay cao.
Trong d6, bang viéc tmg dung cong nghé
chudi khéi va sir dung hé thong ngon ngit
1ap trinh da tao cho HDTM uu diém ndi bat
va cling yéu to dé phan biét voi hop dong
truyén théng. Trong khi hop dong truyén
théng dya trén k¥ thuat soan thdo van ban

171, Nikolic A. Kolluri, 1. Sergey, P. Saxena, and A.
Hobor, Finding the greedy, prodigal, and suicidal
contracts at scale, in Proceedings of the 34th annual
computer security applications conference, 2018.

18 D. Siegel, Understanding the DAO attack, https:/
www.coindesk.com/understanding-dao-hackjournalis
ts, cong bd ngay 25/6/2016, truy cap ngay
01/12/2022.

19 Parity Technologies, A postmortem on the parity
multi-sig library self-destruct, 2017, https://www.
parity.io/a-postmortemonthe-parity-multi-sig-library-
self-destruct/, truy cap ngay 01/12/2022.
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cua con nguodi thi HDTM lai dya trén su
tich hgp cac ngon ngtr 1p trinh thong qua
cac mi 1énh, hé théng dit liéu duoc chon
loc. Do d6, néu hop dong truyén théng gip
kho khin trong viéc xtr 1y dir lidu xudt phat
tir sy khac biét vé cach thirc tu duy, thim
chi 1a giai quyét van dé vé& xung dot phap
luat, su khac biét vé vin hoa phép 1y... thi
nhiing van dé nay déu dugc giai quyét thong
qua cac thuat toan cta ngén ngir lap trinh.
Chinh vi ngén ngir 1ap trinh sir dung céc
thut toan tiéu chuén cua may tinh dugc
thira nhan va st dung phd bién trén pham vi
rong, vi thé ma cac diéu khoan cia HDTM
mang tinh 6n dinh, thdng nhéat va co kha
nang dy doan cao. Mat khiac, HDTM con
tich hop mot co ché giam st cac giao dich
nham chéng lai nhitng hoat dong gian lan
ma nhimg hop ddng dién tir thong thuong
khong co.

Nén tang Blockchain con 1a méi trudng
thuc sy “mau md” dé phat trién HDTM.
Céc tng dung vé HDTM hién nay c6 thé ké
dén nhu®®: Viéc sa dung loai hop dong
HDTM véi cong nghé chudi khdi nham thay
cho s6 dang ky ciia cong ching vién voi tu
cach 1a bén thr ba trong linh vuc mua ban
bt dong san. Piéu nay s& co loi thé 1a giam
chi phi va thoi gian do cong chung vién
trung gian tao ra. Hay viéc st dung HDTM
lam hop ddng kinh doanh (véi co ché duge
goi 14 76 chirc tir tri phi tdp trung, dugc goi
la DAO) tao diéu kién thuan loi cho viéc
quan 1y quyén cta cb dong trong cac doanh
nghiép. Vi du, ddi v6i quyén uu tién mua cd
phan, HDTM s& phat hién viéc chuyén

20 Charles Pouillery, Les smart-contract, ol quand
lintelligence passe du juriste au contrat,
https://www.useyourlaw.com/les-smart-contract-ou-
quand-lintelligence-passe-du-juriste-au-contrat/#:~:te
xt=Quelle%201%C3%A9gislation%20%3F,venue%?2
Oajouter%20aux%20articles%20L, truy cap ngay
02/12/2022.
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nhuong céc cb phan ciia ¢ dong trong cong
ty voi bén thir ba, tir d6 c6 thé tw dong chin
giao dich va lam cho giao dich c6 hi¢u
lwe néu va chi khi nguoi thy huong dong ¥
rd rang. Hay ca trong truong hop mot nghé
si mudn ban tac pham cua déu c6 thé tng
dung HDTM dé chén diéu khoan tién ban
quyén vao hop dong mua ban ban dau, véi
kha ning truy xuat ngudn gbc cia chudi
khéi s& cho phép ngudi ban thu phan trim
ciia mdi 1an ban. Vi nhimng yéu té trén ma
HDTM ngay cang dugc sir dung phd bién
va gilt vai tro quan trong trong cac giao dich
thién vé mang Internet.

2. Quy dinh phap luat Viét Nam hién
hanh vé gia tri phap 1y cia hop dong
théng minh

Phap luat Viét Nam hi¢n nay chua co
quy dinh cu thé vé HDTM noi chung va gia
tri phdp 1y cia HDTM néi riéng. Gia tri
phap 1y ciia mot hop dong duge xét trén
khia canh 1a cac diéu kién dam bao hiéu luc
phap Iy cta hop ddng. Gia tri phap 1y s& 1am
cho céc bén trong hop dong co nghia vu ton
trong va thuc hién nghiém chinh quyén va
nghia vu tir cic diéu khoan ma cic bén
trong hop dong da giao két. Mot hop dong
c6 gia tri phap 1y thi hop ddng dé co thé tre
thanh chimg ct?! trudc Toa, bido dam tinh
an toan phap ly cho céc bén tham gia giao
dich. Liéu rang cac HDTM dugc thuc hién
toan bo trén chudi khéi co6 anh huong dén
gia tri phap ly theo luat hién hanh hay
khong? V& van dé nay, di c6 nhiéu quan
diém khac nhau duoc dua ra. Cu thé?%;

21 Theo quy dinh tai Piéu 94, Piéu 95 Bo luat T
tung dan sy nam 2015 thi HDTM la mot trong nhitng
tai liéu doc, day duoc xem la ngudn cua ching cir va
c6 thé chira cac thong tin dugc xem 1a ching cu
trudc Toa.

22 Xem: Nguyén Pham Thao Linh, Thuc trang cac
quy dinh phap lugt vé hop dong théng minh va mét
so gigi phap hoan thién, Tap chi Toa an dién ti,

Mot la, xem xét tu cach phdp 1y cua
HDTM gidng nhu hop dong truyén thdng,
tic 1a mot dang hop dong phap 1y;

Hai 1&, xem HDTM nhu mot cong cu hd
trg cho viéc thuc hi¢n cac nghia vu trong
hop dong. Téc chi xem HPTM nhu mét
chuong trinh may tinh c6 chirc nang dam
bao thyc hién hop dong?.

Cac nha nghién ctru ung hd vdi quan
diém thr nhat co thé ké dén nhu Alexander
Savelyev?*, nhom nghién ciru Govematori
Guido va Idelberger Florian va Milosevic
Zoran va Riveret Regis va Sartor Giovanni
va Xu Xiwei® déu nhin nhan HDTM 1a mot
dang thirc méi ctia hop dong dién tir, va 1a
mot phién ban hop ddng 2.0 cua tuong lai.
Dbi voi nha nghién ciu ung hd quan diém
thir hai, phai ké dén luat gia nguoi Phap
Benjamin®®. Ong cho rang HDTM chi 1a mot

https://tapchitoaan.vn/thuc-trang-cac-quy-dinh-phap-
luat-ve-hop-dong-thong-minh-va-mot-so-giai-phap-
hoan-thien6947.html, cong bé ngay 17/8/2022, truy
cap ngay 10/11/2022.

Nguyén Thi Thu Hoai, Nguyén Thi Thu Huong, Ban
vé hop dong thong minh trong thoi dai cong nghiép
4.0, https://laodongcongdoan.vn/ban-ve-hop-dong-th
ong-minh-trong-thoi-dai-cong-nghiep40-77133.html,
cdng bd ngay 25/6/2022, truy cap ngay 10/11/2022.
2 Michael Jaensch, Smart contract — Challenges for
modern Contract Law, Ki yéu Hoi thao qudc té “Hoan
thién phap luat tu trong bdi canh ky nguyén sb: Kinh
nghiém tor buac va Viét nam”, Khoa Luét, Pai hoc
Quéc gia Ha Noi, Ha Noi, thang 3/2019, tr. 25.

2 Alexander Savelyev, Contract law 2.0: Smart
contracts as the beginning of the end of classic
contract law, Information & Communications
Technology Law, 2017, DOI: 10.1080/ 13600834.
2017.1301036.

% Govematori Guido, Idelberger Florian, Milosevic
Zoran, Riveret Regis, Sartor Giovanni, Xu Xiwei,
On legal contracts, imperative and declarative smart
contracts, and blockchain systems, Atrtificial
Intelligence and Law, 2018, 10.1007/s10506-018-
9223-3.

% Benjamin, Blockchain: quelle valeur juridique
pour les smart contracts?, https://bitcoin- blockchain
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cOng nghé hd trg cho hop dong truyén théng.
Nghia la HDTM chi c6 gia tri phap ly khi
gin voi mot hop dong truyén thong.

Phap luat Viét Nam hién hanh chua co
quy dinh thtra nhan gid tri phap 1y cua
HDTM. Do d6, nhém tac gia s& lan luot
phan tich cac khia canh cuia HDTM trén co
s¢ khung phap 1y hi¢én hanh va danh gid su
phu hop cia timg quan diém. Boi 18, dé xéac
dinh liéu mot HDTM c6 thé tao ra mot hop
dong c6 hiéu lyc phap 1y hay khong, ching
ta phai xem xét mdi yéu t6 can thiét tao
thanh mot hop d@)ng dé nod chju su rang
budc vé mit phap ly.

Nhom tac gia nhan thiay rang HDTM
mac du c6 nhitng déc diém wu viét hon so
v6i hop dong truyén thong, nhung ban chat
van phut hop vé6i su diéu chinh cta phap luét
dan syu. Cu thé, cac khia canh cia HDTM
dam bao duogc tinh twong thich véi quy dinh
cua phap luat dan sy hién hanh vé cach thirc
xéc 1ap hop dong, cach giai thich hop dong
va diéu kién co hiéu lyc cua hop dong.
Trong d6, vé gia tri phap 1y ciia hgp dong,
su tuong thich cia HDTM dugc thé hién
qua céc khia canh phap 1y nhu?’: Chii thé ¢6
nang luc phép luat dan sy, nang lyc hanh vi
dan sy phu hop véi giao dich dan sy dugc
xac lap; chu thé tham gia giao dich dan su
hoan toan tu nguyén; muc dich va ndi dung
ctia giao dich dan su khong vi pham diéu
cAm cua luat, khong trai dao dtirc xa hoi; va
giao dich dan sy dap Gmg quy dinh vé hinh
thirc trong trudong hop luat c6 quy dinh.

Trude khi xem xét ¢én HDTM c6 dam
bao cac diéu kién c6 hiéu luc cta hop dong,
can phai 1am 13 liéu rang HPTM c6 duoc
xem x€t 1a mot giao dich dan sy hay khong?

fr/blockchain-valeur-juridique-smart-contracts/,
cong bo ngay 27/6/2022, truy cap ngay 22/12/2022.
27 Pieu 117 Bo luat Dan sy nim 2015.
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Diéu 116 B6 luat Dan sy (BLDS) nam 2015
quy dinh: “Giao dich ddn sw la hop dong
hodac hanh vi phap ly don phwong lam phat
sinh, thay déi hodc cham dirt quyén, nghia
vu dan sy”. Nhu vay, tr quy dinh cua phéap
luat c6 thé théy c6 giao dich dan sy dugc
thuc hién thong qua hai hinh thuc 1a hop
ddng hodc hanh vi phap 1y don phuong. Va
hé qua cua viéc thuyc hién nhitng hinh thuc
nay s& “lam phdat sinh, thay déi hodc cham
ditt quyén, nghia vu dan sw cia chi thé
trong quan hé phap ludt ddn si”. Xuat phat
tor nd0i ham cua khai niém HDTM da duoc
nhom tac gia phan tich ¢ trén,, HDTM
khong thé 1a hanh vi phap 1y don phuong
(vi khong chi thé hién y chi cia mot bén chit
thé duy nhat). Theo quy dinh tai Diéu 385
BLDS nim 2015 thi “hop dong la sw théa
thudn giita cac bén vé viéc xdc ldp, thay doi
hodc cham dirt quyén, nghia vu ddn si”.
HDPTM mic du hinh thanh trén nén tang
Blockchain nhung céc diéu khoan van dya
trén sy thoa thuan gitra cac chu thé dé tao
thanh. Blockchain chi ma héa céc thoa
thuan thanh chuong trinh dit li¢u. Do do,
HDPTM dugc xem la mot giao dich dan sy
dudi hinh thic 12 hop ddong véi cac dic
diém ma nhom tac tic gia da phan tich tai
muc 1.2. Quan diém nay dugc ciing cb véi y
kién®® cho rang, HDTM hoan toan mang
day du gia tri phap 1y nhu mot giao dich dan
su thong thuong véi hinh thue 18 mot hop
déng dugc thuc hién dudi dang thong di¢p
dir liéu mac du chua cé sy cong nhan chinh
thirc vé gia tri phap 1y ciia né tai Viét Nam.
Khi xac dinh dugc HDTM la moét giao
dich dan sy, nhom tac gia tiép tuc xét dén
cac diéu kién co hiéu lyc cua hop dong.

% Vii Thi Thu Trang, Vii Anh Thu, Nguyén Thi
Quynh Yén, Sw phét trién cia hop dong théng minh
¢ Viét Nam va mét sé van dé phap Iy dat ra,
Working Paper 2022.1.5.04 - Vol 1, No 5, tr.47.
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Theo quy dinh cta phap ludt Viét Nam, hiéu
luc hop dong s& tuan theo cac quy dinh tai
Diéu 117 BLDS nim 2015. Bi sdu vao timg
khia canh thi nhan théy réng HDTM co su
thoa mén cac diéu kién c6 hiéu lyc cta hop
d6ng, nhung van mang dic trung riéng biét.

Mot la, vé chii thé ciia hgp dong: Chu
thé cia HDTM ciing tuwong tu nhu nhiing
hop ddng thong thuong khac bao gom
nhiing ca nhan, phap nhan c6 nang luc phép
luat. Tuy nhién, néu nhu chu thé trong
nhimg hop dong thong thuong 1a cac d6i
tuong cu thé, dé dang xac dinh thi viéc xac
dinh chu thé trong HDTM thuong s& gip
kho khan, tham chi khong xac dinh dugc
chu thé di tham gia giao két. Piéu nay xuat
phat tr dac trung cia HPTM la dugc hinh
thanh trén nén tang Blockchain. Nén tang
nay cho phép cac chu thé c6 thé an danh khi
giao két hop dong. Do d6, co nhiéu kha
nang mat giao dich thuc hién bo1t HDTM sé
c6 thé khong dap tung duoc yéu cau cua
BLDS vé ning luc phap luat dan sy, ning
luc hanh vi dan sy cua cha thé tham gia.
Hon nita, ban chédt ciia Blockchain ging
nhu “mdt cudn sd cai” phan tan dir liu, vi
vay, viéc xac dinh chu thé giao két lai cang
phirc tap hon. Tuy nhién, néu cic chu thé
tham gia HDTM khong thoa mian cac diéu
kién vé chu thé thi giao dich dan sy nay van
bi tuyén bd 14 vo hiéu.

Hai la, vé sw tw nguyén: Diu HDTM
duoc xac 1ap qua cong nghé chudi khdi,
nhung khong phai vi vdy ma khong xac
dinh duoc su tu nguyén cua cac bén. Nhu
nhom tac gia da dé cap, HDTM sau khi ma
hoa cac diéu khoan thanh cac dong 1énh thi
can phai c6 su xac nhan bang chit ky dién tir
ctia cac chu thé. Piéu nay s& xac minh duogc
mot phﬁn réng cac bén co that su tu nguyén
khi tham gia giao két hgp dong. Tuy nhién,
s& khong tranh khoi riii ro vé viéc danh cap

chit ky dién tr, sy gia mao thong tin...
Song, nhimng diém nay khong phai 1a van dé
d6i voi HDTM, boi 18 HDTM da tao ra co
ché gitip cac chu thé c6 duogc su tin cdy khi
tham gia hop dong. Vi cong nghé chudi
khéi phan tan dir liéu, nhitng chu thé khong
quen biét nhau van c6 thé tham gia giao
dich chi can théa man céc diéu kién cia hop
ddng. Néu khong dap tmg diéu kién thi hop
ddng s& khong duogc kich hoat, do d6, loai
bd dugc nhiing rui ro vé hanh vi lira dao,
gian 1an. Tuy nhién, ngay céd trong truong
hop c6 chu thé bi cudng ép giao dich
HDTM, néu ching minh dugc thi HDTM
van bi tuyén bd vo hiéu.

Ba la, vé muc dich va néi dung ciia
giao dich: Liéu rang hop dong thong minh
c6 théa man ti€u chi c6 ndi dung phu hop
voi quy dinh phap ludt va khong trai dao
duc xa hoi. Hay noi cach khac, hop dong
thong minh c6 dam bdo tinh hop phap theo
quy dinh phap luat hién hanh? Nhu da phan
tich, HDTM thuc chat mang ban chat 1a hop
doéng dién ta. Do d0, theo Piéu 34 Luat
Giao dich dién tor nam 2005: “Gia tri phap
Iy ciia hop dong dién tir khong thé bi phi
nhdn chi vi hop dong dé dwoc thé hién dudi
dang thong diép dir liéu”. Bén canh do,
HDTM hoan toan thoa man cac quy tic
chung trong tién hanh giao dich dién tir
duoc quy dinh tai Piéu 5 Luat Giao dich
dién tir nim 2005%°. Vi vay, viéc HDTM
dugc thuc thi trén hé thong méy tinh theo
ngon nglr 1ap trinh riéng khong anh huong
dén tinh hop phap cia hop dong. Co thé
théy, “doi véi HPTM, do ¢ dé tin cdy cao
cung kha nang tw thiee thi ma khéng can dén
su can thiép cua bat cir bén thir ba ndo nén
HDTM c6é thé thuc hién giao dich trai dao

Vi Thi Thu Trang, Vi Anh Thu, Nguyén Thi
Quynh Yén, tldd, tr.47.
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dike xd héi va vi pham diéu cam ciia phdp
ludt; nhiew HPTM c6 kha nang vi pham
diéu cam ciia phdp ludt do giao dich qua
HDTM thwong dwoc thanh toan qua
phirong tién la tién md hod - phwong tién
thanh toan khong hop phdp theo phap luadt
Viét Nam hién hanh”®. Déi v6i tién ma hoa,
du phéap luat hi¢én hanh khong xem day la
phuong tién thanh toan trén lanh tho Viét
Nam thi tién ma ho4 van ¢6 thé duoc coi 1a
mot loai tai san theo quy dinh cua BLDS, do
d6 viéc trao dbi loai tai san nay s& khong vi
pham diéu cidm cua phap ludt va khong thé
khién hop dong vo hiéu®.

Bon la, vé hinh thirc ciia hop dong:
HDTM ton tai dudi cac dong ma code, cau
1énh. Trong trudong hop phép ludt quy dinh
hinh thirc bat budc cua hop dong 1a bang
van ban, phai dugc cong chirng hodc chung
thuc thi HDTM van c6 thé thoa man diéu
kién vé hinh thirc van ban. Béi 1&, HDTM
dugc soan thdo dudi dang thong diép dir
liéu. Ma theo quy dinh tai Diéu 12 Luat
Giao dich dién tir ndm 2005 thi thong di€p
dit liéu van c6 gia tri nhu vin ban: “Truong
hop phdp ludt yéu cdau théng tin phdi dwoc
thé hién bang vin ban thi théng diép dir liéu
dwoc xem la dép ieng yéu cdu ndy néu thong
tin chira trong thong diép dir liéu dé cé thé
truy cdp va sir dung dwge dé tham chiéu khi
can thiét”. Con d6i voi yéu cau phai duoc
cong chung, chung thyc thi trong khuon
khé phap luat hién hanh, HDTM s& khong
dap tmg dugc. Didu nay dugc li giai xuat
phat tir viéc phap luat hién hanh chua quy
dinh khung phap 1y vé cong chimg, ching
thuc dién tu.

Ngoai xem xé&t cac diéu kién c6 hiéu luc
ctia hgp ddng, nhom tac gia con nghién ctru

30 B§ Giang Nam, Pao Trong Khoi, tldd, tr.57.
31 Pd Giang Nam, Dao Trong Khoi, tldd, tr.57.
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cac khia canh khéac nhu: Cach thuc xac lap,
thay d6i, cham dut HDTM dé danh gia toan
dién vé& gia tri phap 1y cta hinh thirc hop
ddng nay. Nhu nhom tac gia di dé cap tai
muc 1.1, HDTM trén nén tang Blockchain
duogc tao 1ap thong qua chuong trinh may
tinh nén viéc xac lap, thay ddi, chidm dat
hop ddng ciing dugc thuc hién trén nén tang
nay. Néu hop dong truyén théng thong
thudng gém hai bén xac 1ap hop dong la
bén dé nghi va bén chip nhan dé nghi thi
yéu t6 nay khong duoc thé hién rd trong
HDPTM vi dic trung cta chi thé trong
HDTM la khong hoan toan xac dinh, khong
mang tinh cy thé*?. B lap trinh céc diéu
khoan cta hop dong méi chi dimg & viée
ma hoa cac thong tin co san, chua bao ham
toan by qué trinh giri, nhén cling chép nhén
dé nghi giao két hop dong. Tuy nhién,
HDTM van s& bao gom bén d& nghi va bén
chap nhan dé nghi giao két hop dong. Ma
HDTM dugc trién khai trén s6 cai phan tan
c6 thé s& tao thanh mot 151 dé nghi va 1oi
chép nhéan dé nghi hodc tu chdi chép nhan
dé nghi.

Trong bdi canh giao dich theo thuat
toan dugc thiét lap tbt, cac bén thong qua
may vi tinh d& mi héa céac thuat toan voi tu
cach 1a “nguoi dam phéan” trudc khi hop
ddng dugc hinh thanh. Piéu nay cho phép
cac bén lya chon, thoa thuan dé thiét lap
hop dong. Cac ddi tac, cling co thé 1a cac
nha giao dich thuat toan, chon nhiing diéu
khoan ma ho muén chép nhan. Hon nira,
trong mot s6 hé théng sb cai phan tan, mot
bén co thé giri cac diéu khoan cua mot
HDTM duoc dé xuét cho mot bén khac, tao
thanh mot dé nghi chi danh cho bén nhan.
Ngudi duoc dé nghi c¢6 thé biéu thi su chéap
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GIA TRI PHAPLY...

nhan thong qua vi¢e ky vao giao dich voi
khoa riéng*?

Giai doan xac 1ap cia mot théa thuan
hop ddng khong khac bigt 1o rét gita
HDTM va hop dong truyen thong Boi 1€,
trude khi bat ky phan mém hop dong nao co
thé hoat dong, hai bén giao két déu phai
ddng ¥ voi cac diéu khoan da thoa thudn
nham khoi tao chwong trinh. Giai doan thi
hanh hop dong duoc thyuc hién dé dang hon
v6i co ché linh hoat cia HDTM, cung cap
mot cong cu dé giai quyét hiéu qua cac van
dé mo hé ma nhém tac gia da dé cap o muc
1.2. Thach thirc 16n nhat déi véi HDTM la
viéc giai quyét van dé sta ddi hop dong.
bic diém bat bién 1a con dao hai ludi cua
HDTM. Béi 1§, mot mat dic diém nay giap
viéc thyc hién hop ddng duoc dam bao mot
cach chuan xac nhdt cac ndi dung di thoa
thuan ban dau, tuy nhién mat khac sé khién
cho cac diéu khoan mang tinh cimg nhic,
anh huéng dén loi ich hop phap cua cac bén
khi hoan canh, diéu kién thuc té thay doi.
Do d6, can thiét phai c6 mot phuong phap
cong nghé ma cac HPTM c6 thé dugc cap
nhat dé két hop véi nhitng thay d6i vé hop
dong trong bdi canh phap 1y dang phat trién.
Mic do HDTM khong thé thay d6i nhung
van dap tng duoc van dé cham dut hop
dong. Vi co ché tu thuc thi theo ciu Iénh
“Néu...thi” nén cic bén hoan toan cé thé
thoa thuan giao két cac didu khoan vé cham
dut hop dong.

Nhu vy, sau khi ddi chiéu v6i quy dinh
phéap luat Viét Nam hién hanh, nhom tac gia
ddng thuin véi quan diém thtr nhat khi xem
xét tu cach phap 1y cua HDTM la moét hop
dong phap 1y. Vi 16 rang, HDTM c¢6 sy doc

33 Smart Contracts Alliance, Smart Contracts: Is the
Law Ready?, 2018, https://digitalchamber.s3.amazon
aws.com/Smart-Contracts-Whitepaper-WEB.pdf,
truy cap ngay 24/12/2022.

lap v6i hop dong truyén théng voi nhiing
dic diém riéng biét, wu viét vé tinh an toan,
tin cdy, nhanh chong, chinh xéc cling nhu 1a
lam giam chi phi giao dich bang cach cit bo
cac bén trung gian. Tt ca nhimg diéu nay
déu gop phan 1am cho xi hoi van hanh hiéu
qua hon. Néu chi dimg lai ¢ viéc xem
HPTM nhu mot cong cu hd trg cho viéc
thuc hién cic nghia vu trong hop dong thi
qua thuc 12 mot thiéu s6t. Mac du HDTM ¢6
nhitng han ché vé viéc thay d6i ndi dung
hop dong, xac dinh cha thé, tuy nhién,
nhimg van dé nay déu c6 thé khac phuc boi
yéu t6 cong nghé va ky thuat. Trong khi
tiém ning cia HDTM hién dang duoc céc
nudc tich cuc xem xét va phat trién da dang
trong céac linh vuc da dang nhu tai chinh,
dich vy, khoa hoc doi séng va y té, cong
nghé va vién thong, giao thong van tai, ning
luong, co s¢ ha tang, khai khoang va hang
h6a®*. Néu Viét Nam nidm bat duoc xu
hudng phat trién va tan dung duoc uu thé
cia HDTM thi s& md ra co hoi day trién
vong dé phat trién nén kinh té. Vi vay, cac
nha lap phép can thiét phai quy dinh vé
khung phép 1y cia HDTM, quan trong la
thira nhan gi4 tri phap 1y cua loai hop dong
nay dé tao hanh lang phéap 1y nén tang cho
cac quan hé vé HDTM duoc phat trién. Néu
chi dung lai & viegc xem HDTM nhu mot
cong cu hd tro hop dong truyén thong, vo
hinh trung, chiing ta dang tuy gidi han cac
mdi quan hé hop tac phat trién kinh té cia
chinh minh véi ban bé qudc té trén cac linh
vuc. Khong nhiing vay, viéc khong cong
nhan gia tri phap 1y cia HDTM s€ khong
diéu chinh, khong giai quyét duoc cac moi
quan h¢ mai phat sinh, khong ddm bao duoc
quyén loi cia cac chil thé.

34 Smart Contracts Alliance, Smart Contracts: Is the
Law Ready?, tldd.
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